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Attention: Kate Squire 9 March 2009
Office of General Counsel g;‘:gi{efipﬁnger
Margaret Telfer Building K07
The University of Sydney +61 2 9296 2369
by Fax: 9351 8794 Peter Butt
Legal Consultant
+61 2 9296 3282
Dear Kate
1 The issue

You have asked us in your letter to Peter Butt of 5 March 2009 to advise whether the University
is entitled to refuse to transfer 5 properties registered in its name to the Roman Catholic Church
for the Archdiocese of Sydney. In the context of the facts in your letter, we understand this to
involve the issue whether the University can require, as a condition of any transfer, that the
Church use the land for student housing purposes.

2 Summary of advice
In our view, the University:
o cannot refuse to transfer the land to the Church; and
e may be able to require the Church to use the land for student housing purposes.

To elaborate on the second bullet point: we consider that the only ground on which the
University could require the Church to use the land for student housing would be on the basis of
“conventional estoppel”. That would require the University to establish that use of the land for
student housing purposes has long been the “conventional basis” of the arrangement between
the University and the Church in relation to the land, and that it would be unconscicnable for the
Church now to resile from that position. (We discuss the requirements for “conventional
estoppel” in more detail, below.) From what we have seen in the papers briefed to us, while
such an argument could be made it would require more evidence, and there is no guarantee that
it would succeed.

3 Reasons
Put at its strongest, in our view the University’s argument would be as follows.

3.1 The 5 properties in question are numbers 33, 35, 37, 43 and 45 Maze Crescent,
Darlington. The original arrangement between the University and the Church in relation
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to the 5 properties was based on a Senate resolution of 1966. Under that resolution, the
Church was to acquire the 5 properties, demolish them, and begin to construct a college
by 1975. The college would be affiliated with the University. If for any reason the
proposal for a college did not proceed, then the Church was to offer to sell the land to
the University.

32 It later became clear that, for statutory reasons, the envisaged procedure for acquiring
the properties would have to change. Instead of the Church acquiring the properties, the
University would have to acquire them and then sub-grant them to the Church. The
University adopted this changed procedure and acquired the properties, at its own cost.
The Church later reimbursed the University for that cost.

33 Eventually, the proposal for an affiliated college came to nothing. Both the University
and the Church seem to have abandoned the proposal, although it is not clear (from the
papers we have seen) when that happened.

3.4  Nevertheless, in occasional correspondence and meetings between the University and
the Church’s solicitors references were made to development of the site for student
housing.! This might suggest that, although the original purpose of an affiliated college
had been abandoned, both parties assumed that the land would still be developed for a
university-related purpose, namely the purpose of student housing.

3.5 Viewing matters at that stage: the legal title was in the University, but the Church had
paid the costs of acquisition. This made the University a trustee of the land for the
Church. The University in fact conceded this point in a letter to the Church dated 25
May 2001, under the hand of Professor Eltis. As a consequence, the Church could call
for the University to transfer the title to the Church and the University would have to
comply (subject to the requirements of any legislation which might bind the University).
Any right the University might have had under the 1966 resolution to buy the land back
from the Church had been waived. Nothing that has happened since has altered that
position. That is why we said at the outset of this advice that the University cannot
refuse to transfer the land to the Church.

3.6 Then, in 2001, the Senate resolved to vary the 1966 resolution, to “permit” the Church
to enter into a joint venture development with the University (and the private sector) in
relation to the land, if satisfactory financial and management arrangements could be
worked out. The resolution went on to say that if satisfactory financial and management
arrangements could not be worked out within 5 years, then the Church was “permitted”
to develop student housing on the site. The parties worked together to try to develop a
joint venture, but it came to nothing.

We have not seen the originals of that correspondence or minutes of the meetings. However, we have
seen a summary of correspondence and meetings, which refers to a feasibility proposal of 6.10.1994,
a meeting of 19.2.1997, and a letter of 12.5.1997, in which references are made to developing the land
for student housing.
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3.8

3.9

4.1

The Church argues that the Church is entitled to use the land as it sees fit. The reference
to its being “permitted” to develop student housing does not, it argues, preclude it from
using it for any other purpose. This is where we consider that the “conventional
estoppel” argument may come into play. Can it be said, in the light of the history of
dealing with the land before and after the 2001 resolution, that the “conventional
relationship” between the Church and the University was always that the land was to be
developed for university-related purposes, specifically the purpose of student housing?
In resolving in 2001 that, if the hoped-for joint venture came to nothing, the Church be
“permitted” to develop student housing on the site, can it be argued that the Senate
meant (and the Church understood it to mean) that the Church could then proceed
unilaterally, instead of jointly, to develop the site for student housing? That is, can it be
said that there remained an underlying general assumption by both parties that the land
would be developed for student housing; and that the only change intended by the 2001
resolution was the way in which this was to be achieved—preferably by joint venture,
but if not, then by the Church unilaterally?

To put the University’s argument at its highest: read in this way, the 2001 resolution did
not allow the Church to deal with the land in any way it wished. Rather, it invited the
Church to enter into a joint venture for developing the land, and then, if that joint
venture failed, left the Church free to develop the land itself—but still only for student
housing. The conventional basis of the parties’ arrangement remained unchanged: the
land would be used for student housing.

In short, the University’s argument would be that: (1) both parties had acted on this
conventional basis for many years; (2) the University had planned its activities on that
basis and had committed resources over many years on the assumption that that was the
basis of their relationship as regards the land; and (3) the University would suffer loss if
the Church were now to resile from the basis of the relationship and deal with the land
in any way it wished.

Next steps

We have said several times that the “conventional estoppel” argument puts the
University’s case at its highest. It is an argument, but cannot be guaranteed to succeed.
The argument would need to be backed up by evidence from the University’s files (and
particularly its correspondence with the Church and others), as well as from its staff at
the time of the relevant dealings with the land, that this was in fact the “conventional
basis” of its dealings with the Church. (In this regard, it would be particularly useful to
know whether, in any joint venture discussions before and after 2001, the parties were
assuming that any joint venture would involve mainly student housing.) It would also
be necessary to show “detriment” to the University if the Church were to resile. This
detriment would need to be real, not merely nominal. Without wanting to prejudge the
issue, it might be difficult to persuade a court that the inconvenience of having a
privately-owned enclave in or near University grounds would be enough.
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4.2
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4.4

4.6

The purpose of the evidence would be to establish whether the University can meet the
requirements for “estoppe! by convention”. Those requirements are:

(a) the University adopted an assumption as to the terms of its legal relationship
with the Church in relation to the land;

(b) the Church adopted the same assumption;

(c) both parties conducted their relationship on the basis of that mutual assumption;

(d) each party knew or intended that the other act on that basis; and

(e) departure from the assumption would occasion detriment to the University.?

Assuming that the University can establish the necessary facts to establish estoppel by
convention, the next question is: how can the University ensure that the Church keeps to
the conventional basis of the relationship? (For the sake of completeness, we add that,
in our view, the University could not lodge a caveat against the title claiming some right
to require the land to be used for student housing. The University would not have the
necessary “caveatable interest” for that purpose.)

The clearest way would be to require the Church, as a condition of the transfer of the
land, to enter into a restrictive covenant that the land be used only for the purposes of
student housing (or such other purposes as the Church and the University agree). A
restrictive covenant would bind the land, not merely the Church — it would run with the
land and bind successors in title. In contrast, a deed between the University and the
Church would bind only the parties to it. (It is true that a restrictive covenant is prone to
being overridden under section 28 of the Environmental Planning and Assessment Act
1979, which effectively allows local council development approval to override
covenants; but that is an inherent weakness to which many covenants are now subject.)

However, realistically, the Church will not agree to a restrictive covenant of this kind.
(We understand that it has already refused to enter into a deed restricting its use of the
land for 20 years.) So, the University will need to decide whether to press the point in
legal proceedings. For this it will need to gather evidence of the kind we mentioned
earlier.

We would also add two riders:

e Courts will not readily interfere with commercial arrangements that have been
freely entered into, merely to avoid a result which one party considers unfair or
unreasonable.

* The University’s case would depend on the intervention of a court of equity,
where remedies are discretionary. So, even if the University can establish the
requisite facts, there is no guararitee that a court will grant a remedy, whether by
way of injunction or damages. Essentially, unless the facts are clear and the
detriment to the University is substantial, the University is likely to find itself
without a remedy.

As stated by Brereton J in Moratic Pty Ltd v Gordon [2007] NSWSC 5.

9826679_1.doc Page 4



C66
MALLESONS STEPHEN JAQUES

Ms Kate Squire 9 March 2009

5 Conclusion
To draw the above discussion to a conclusion:
¢ The University cannot refuse to transfer the land to the Church.

®  Whether the University can insist on the Church using the land for student housing
purposes will depend on whether the University can make out a case for “conventional
estoppel” along the lines discussed. This will require the University to establish a long-
held assumption between the parties that use for student housing was the basis on which
the land was to be used, that both parties acted on this assumption, and that for the
Church now to resile would cause the University real detriment. Even if the University
can establish those facts to its own satisfaction, it then must persuade an Equity court to
give a remedy.

So, on balance, we consider that the University may be able to require the Church to use the
land for student housing purposes, but there is no guarantee that court proceedings would
secure this result.

We await your further instructions.

Yours faithfully

fithe [ 1,
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Title

Campus Access Rule

To whom the submission is addressed
The University Senate

Author

Mr Richard Fisher

Date

04 May 2009

Objectives
The Senate is being asked to consider the adoption of a new Rule relating to the access of
the University’s campuses.

Background/Context
The University has been operating under the assumption that the Inclosed Lands
Protection Act (NSW) 1901 (“the Act”) applied to its various campuses.

This assumption is reflected in the University’s Campus Access Policy which makes
various references to the Act as its source of legal authority. The University’s Campus
Access Policy has been formulated to regulate entry and conduct of people on University
campuses.

However, the Act does not apply to all of the University’s campuses. Under the Act,
‘Inclosed Lands’ are defined as follows:

(@) prescribed premises,™ or

(b)  any land, either public or private, inclosed or surrounded by any fence, wall or
other erection, or partly by a fence, wall or other erection and partly by a canal
or by some natural feature such as a river or cliff by which its boundaries may be
known or recognised, including the whole or part of any building or structure and
any land occupied or used in connection with the whole or part of any building or
structure.

It is clear that none of the University’s property fits within the meaning of “prescribed
premises”. Moreover, most of the campuses occupied by the University do not fit within
the description in clause (b). Accordingly, it would seem that the University’s Campus
Access Policy cannot rely on the Act as a source of its authority.
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One option is for the University to adopt a Rule which, in effect, gives its officers the
same authority which they would enjoy if the Act applied to its campuses.

Advice has been received from David Jackson QC to the effect that it is a proper exercise
of the University’s rule-making power to make a rule which confers upon the University
similar legal powers, rights and remedies as those conferred by the Act to land owners.

In his advice, David Jackson QC also provides opinion that a rule has similar legal
authority and effect as a statutory instrument. In this instance, a rule created which
allows for the forceful removal and apprehension of an individual from University
property is supported by:

e the Senate’s power to create such rules pursuant to s37(1) of the University of Sydney
Act 1989 (NSW).

¢ the Senate’s power to control and manage University property pursuant to s18 (1)(b)
of the University of Sydney Act 1989 (NSW), and

The common law principle of “self-help” provides further legal authority for the
proposed rule. Self-help is established under the tort of trespass and allows for the use of
reasonable force to evict a trespasser after notice. The proposed Rule does not invoke the
common law principle for the purpose of investing University officers with authority to
remove trespassers.

Previous consideration by Senate
None

Issues
See “Background/Context”.

Options

Adopting the Rule in its current drafted form will ensure that University staff have an
appropriate level of legal authority in preventing persons from entering University
campuses and physically removing and apprehending persons on University campuses.
Not adopting the Rule in its current drafted form may expose the University to
unnecessary legal risks in the event that University staff are required to carry out the
above actions.

Recommendation

That Senate adopt the University of Sydney (Campus Access) Rule in the terms attached.
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Citation and Commencement

Purpose

Dictionary

Unlawful Entry on University Lands
Offensive Conduct While on University Lands
Offender May be Apprehended
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1. Citation and Commencement

1.1  Citation

This Rule is made by the Senate of the University of Sydney pursuant to section 37(1)
of the University of Sydney Act 1989 for the purposes of the University of Sydney By-
law 1999.

1.2 Commencement

This Rule commences on the day after it is made in accordance with Chapter 2 of the
University of Sydney By-law 1999.

2. Purpose

The purpose of this Rule is to confer upon the University certain powers in relation to
persons coming onto a campus or other property occupied by the University.

3. Dictionary

""Magistrate' means a Magistrate appointed under the Local Courts Act 1982.
“Termination of Licence Notice” includes a written notice completed and forwarded
or delivered by a University representative to an individual which revokes that
individual’s express or implied right to remain on any University lands.

“University lands” includes any land or roads occupied or used in connection with
the University including the whole or part of any building or structure and any land or
roads occupied or used in connection with the whole or part of any building or
structure.

“University representative” includes the following.

= A Security Services Officer engaged by the University to undertake security and
guard services throughout University property.

= A University employee duly appointed to oversee the day to day management and
administration of the University’s security and guard services.

= A person engaged by the University or the University of Sydney Union to provide
security and guard services to single events and functions.

4, Unlawful Entry on University Lands

Any person who, without lawful excuse (proof of which lies on the person), enters
into University lands without the consent of the University, or who remains on those
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lands after being requested by a University representative to leave those lands will
have their licence to access those lands terminated by way of a Termination of
License Notice.

5. Offensive Conduct While on University Lands

Any person, who remains upon the University lands after being requested by a
University representative to leave those lands and while remaining upon those lands
conducts himself or herself in such a manner as would be regarded by reasonable
persons as being, in all the circumstances, offensive will have their licence to access
those lands terminated by way of a Termination of License Notice.

6. Offender May be Apprehended

Any person found committing any offence upon the University lands, and who
refuses, when required to do so, to give his or her name and place of abode, may be
apprehended by a University representative upon or in relation to which the offence
was committed, and delivered to the custody of the nearest constable to be taken
before a Magistrate or an authorised officer within the meaning of the Criminal
Procedure Act 1986 to be dealt with according to law.





