Lazy euthanasia
~ law makes
life difficult

for doctors

The legal profession is practising avoidance
when it comes to end-of-life decisions,
Dr Rodney Syme tells ANNE SUSSKIND.

P HILE PRECEDENTS
can be ‘very
cosy” in a medical
J ¥ situation where
an extraordinary range of cotr
texts makes statutory law dif-
ficult, they are “lazy law” and
jeave doctors adrift, according
to Dr Rodney Syme in a recent
talk at the University of Syd-
ney's Centre for Health Gov-
ernance, Law and Ethics.

In the case of euthanasia,
the lack of specific law makes
doctors particularly vulner-
able, creating a black hole of
ambiguity for them and their
patients, said Dr Syme, who
is also the author of A Good
Death; An Argument for Vol-
untary Euthanasia, and who
in 2005 farpously provided
to a cancer sufferer ~ media
adviser and journalist Steve
Guest— the drugs which Guest
used to end his life.

Dr Syme said endoflife
medical practice was an area
of human endeavour requiring
particular regulation, but none
existed.

“In theory, a doctor who has-
tened the death of an intolerably
suffering patient by an hour, or
evenl a minute, is subject to the
same law that applies to an out
and-out gun for hire,” he said.

As far as he knew, only two
doctors in Australia had been
charged with murder or man-
slaughter, or aiding and abet-
fing suicide, in the last 45
years. Both were acquitted,
which led to the argument that
the medical profession need
not feel at risk.

Doctors, he satd, were “rel-
atively safe” as long as they
assisted patients with drugs
which also had therapeutic
value, such as analgesics and
sedatives ~ based on a 1957
English decision of Justice
Devlin, in ¥ v Adams, which
said a doctor could use nar-
cotic analgesics to relieve pain
and suffering, even though
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the foreseen but unintended
consequence was to cause of
hasten death.

This was essentially an appli-
cation of “double effect”, with
the English precedent generally
thought to apply in Australia,
although never tested locally.

In the absence of appropri-
ate law for end-oflife medical
practice, the medical profes-
sion had “made the law”, Dr
Syme said.

With the advent of technol-
ogies to save and prolong life,
such as artificial ventilation,
doctors were faced with the
problem of withdrawing treat-

" ment that had become futile,

but where withdrawal would
lead to death.

While fearing they could
be charged with murder, they

went ahead anyway, because

it was the proper thing to do.
Prosecutors had demurred
from charges, and the practice
of the law was changed.
Similarly, the introduction of
deep continuous sedation, with
the clear potential to cause
death, did not have the sanc-
tion of statutory law, and relied
on an extension of the Devlin
principle of double effect.
Doctors had welcomed it,
and potentially death-hastening

treatment was introduced with
no-one being charged. Com-
passionate doctors had again
remade the law and it seemed
quite clear that, unless a rela-
tive complained, treatment pal-
liative in nature would not be
questioned.

Dr Syme said: “It is salutary
to reflect on the fact that such
treatrnent goes on without any
guidelines, without the neces-
sity for any second opinions,
medical or psychiatric, some-
times without consent, without
the necessity to report such
action to the coroner, and with-
out any official oversight.

“There is no knowledge as
to how frequently deep cof-
tinuous sedation is used in
Australia. The law ties itself
in knots over medically has-
tened deaths because it applies
the same law and legal prin-
ciples to them as those that
relate to murder. It then tries
1o justify the obvious problems
caused with dodgy precedents,
dodgy arguments about causs
tion, and turning a blind eye to
much that goes on.”

Reassessment needed
Instead, Dr Syme said, there

should be a reassessment of

two longstanding legal princi-

ples in the medical end-oflife
context. The first was consent,
which, while a fundamental
principle of medicine which
changed many acts from crim-
inal to acceptable, was not a
defence to a crime.

“I suggest that consent is
of the greatest importance in
establishing a new paradigm
for medical acts that hasten
death. Itis a gold standard that
should always be required to
be demonstrated. After all, con-
sent makes sexual intercourse
a legal act of love — without
consent, itis a crime.”

The other was intention, the
cornerstone of criminal prose-
cution in capital matters. When
a known criminal shot some-
one he had never met for pay-
ment, it could be reasonably
argued that it was his inten-
tion to kill. Medical intentions,
however, were more complex,
and included palliation and
easing or hastening of death. “I
believe that in every instance
where a doctor hastens death,
he or she does so with the pri-
mary intention of relieving suf-
fering, but acknowledging that
death may be an unavoidable
consequence.

“This is so whether the
intervention is by deep contin-
uous sedation, lethal injection,
or the provision of medication
for the patient’s ingestion. To
attempt to distinguish some
acts as having the primary
intention to kill, but others not,
or only a secondary intention,
is foolish ...”

In 1992, Dr Syme said, a
respected British rheuma-
tologist, Dr Nigel Cox, had a
patient with end-stage rhewina-
toid arthritis suffering appall-
ing pain. She, and her family, .
pleaded for his help to die. At
the time, Cox had not heard of
terminal sedation and injected
her, and recorded the fact, with
potassium chloride ~ a drug
with no effect other than to
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stop the heart, and he was con-
victed of atternpted murder.

“It is noteworthy that if he
had injected her with the ‘right
drugs’ - potentially lethal sed-
ative pentobarbitol, he would
almost certainty not have been
charged. If he hastened her
death with a barbiturate, it
was palliation, but with potas-
sium it was murder. One-has to
ask whether the time taken to
die, either quickly or slowly, or.
the drug used to hasten death,
are sufficient reasons to distin-
guish between a criminal act
and good medical practice.”

Dr Syme said he had himself
prescribed oral morphine and
sedatives — the same drugs
used in terminal sedation ~ to
a patient with terminal pros-
tate cancer, He knew that the
patient might use them to end
his life, which he did. He had
reported this to the police, and
was not charged. He could not,
in fact, have been charged,
even though it could have been
argued that he had aided and
abefted the suicide,

He had also prescribed
oral barbiturates to a young
woman with an inoperable
brain temour, and explained
how the drugs might be
used to end life. While she
had not used his medication,
but had died ‘naturally’ by
terminal sedation two-and-a
half years later, the medica-
tion he prescribed had pro-
vided her enormous pallia-
tion by giving her the sense
of control over the end of her
life.

In 2005, he had assisted
Steve Guest to die. Guest,
who had terminal cesopha-
geal cancer, was wasting
away in pain. He died of a
lethal dose of pentobarbitol,
Dr Syme said he had told the
media and police that he had
given Guest control over the
end of his life, advice about
barbiturates, and given him
medication.

“The  coroner,  after
detailed discussions with the
police and DPP, had closed
the case without an open
inquest, despite it being
requested by his brothers
and myself. Was this the oral
equivalent of double effect
by injection? One has to ask,
is aiding and abetting ‘sui-
cide’ a ¢crime in the medical
context? _

“Good law depends on the

October 2008

refined and defined use of lan-
guage. There is no good law
where the language does not
exist, Steve’s death provided
the final impetus to my view
that there is a ‘benign’ conspir-
acy between the prosecutorial

arbitrary. It depends on their
doctor’s experience, training,
beliefs and courage.

“It depends on the nature of
their disease, and where they are
being cared for ~ hospital, hos-
pice, nursing home or their own

“In the shsence of appropriate law for
snd-of-life medical practice, the medical
profession had ‘made the law'”

authorities to avoid prosecu-
tion of doctors who help their
patients o die, with their con-
sent and for the relief of their
suffering, even if there is cir-
cumstantial evidence that the
law has been broken.”

Medical practice at the end
of life was entirely arbitrary,
depending to a great extent on
a person’s particular doctor.

“This means people with
similar medical contexts will
receive widely differing out
comes, Whether they get the
treatment they want is entirely

Dr Rodney Syme says the law tries to justify the obvious problems
caused by end-oflife decisions with “dodgy precedents, dodgy arguments
ahout causation, and turning a blind eye to much that goes on”.
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home. And it depends on the
sufferer’s education, influence
and awareness of the medical
system. These are not the hali-
marks of a just legal system.”

Death law

Another speaker, Dr Roger
Magnusson, is the author of
Angels of Death: Exploring the
Euthanasia Underground, an
investigation focused on HIV/
AIDS patients and the network
of “underground” health care
professionals in Australia and
San Francisco who cooper-
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ate informally in the organisa-
tion and delivery of euthanasia
services,

Dr Magnussen, who is pro-
gram coordinator for Sydney
University’s Master of Health
Law degree, said the topic of
euthanasia was covered in 2
unit on death law.

Taught by Dr Kristen Savell,
the unit covers the legal and
ethical issues at the intersec-
tion of criminal and medical
taw, end-oflife decisions, and
making and withdrawal “of
treatment.

These were increasingly
complicated and technical, Dr
Magnusson said, concerned as
they are with matters such as
tissue transfer, withdrawal of
treatment, criminal Hability for
euthanasia and issues around
appropriate palliative care.

The course, which has been
going for about 12 vears, had
about 50 students enrolled at
any one thime, mostly lawyersin
the area of medical law, Health
lawyers, he said, tend to come
in two flavours ~ those who do
risk ranagement and liti-
gation and advise on court
proceedings for the recov-
ery of damages and might
advise health profession-
als, and those with more of
a business focus, who might
do health-related intellec-
tual property matters, and
buying and selling of hospi-
tals and running chains of
nursing homes.
Other participants were
often health professionals —
doctors and nurses wanting
to understand more about
the legal dimensions of clini-
cal practice, and who might
be expert witnesses in {ribu-
nals or court hearings.
The two streams created
a rich course with multiple
perspectives on medico-le-
gal issues,
Among other units are
public health law, law and
genetics and class actions.
The issues they dealt with
had initially given rise to the
discipline of bioethics, which
had gradually hardened into
heslth law.
 “When first discussed 30

or 40 years ago, there was
no body of law or special-
ised regulation, but now, as
a result of legislation and
the development of case law,
medical law is an acknowl-
edged specialist area,” 0O
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