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The Dark Side of Human Rights: A Critical Approach, Julius Stone Lecture, August 6th, 2005

In the Life of Pi, the 2002 Booker Prize winner by the young Canadian author Yann Martel, a young South Indian boy, Pi, and an adult Royal Bengal tiger named Richard Parker find themselves as castaways stranded in a large life boat together. A ship transporting Pi’s zoo-keeper parents and part of their zoo from south India to Canada capsizes during a storm and all except Pi and Richard Parker, survive. Their harrowing adventure across vast stretches of the Pacific Ocean end in Mexico, where Pi is rescued and sent to Canada and Richard Parker vanishes. I was struck by one moment in the story, when Pi is taken to a local Indian restaurant in Canada, and wolfs down a scrumptious meal of curry and south Indian rice patties (sambar and idlis) using his fingers. The waiter looks at him disapprovingly, and remarks `Fresh off the boat, are you?’ Pi withdraws in embarrassment. His fingers, which a moment before had been taste buds savouring the spicy food became dirty little objects. They “froze like criminals caught in the act.” Pi wipes his hands, reluctantly picks up his fork and knife and continues eating. The curry (samber) had lots its taste.
  

I want to invoke this culinary moment as a reflection of where human rights stands today. It is a flavourless moment, when the curry has lost its kick, and the universalising zeal of human rights has resulted in cultural erasure, and produced a rather bland recipe. Despite the fact that human rights, much like curry, is the current global flavour, once it is has been tampered with by Western tastes and habits, it is rendered at time almost unpalatable.

We have witnessed an extraordinary proliferation of human rights law in the course of the 20th century and the beginning of this millennium. Contrary to popular belief, business is booming at the United Nations, with its entourage of resolutions, declarations and conventions that now deal with the a broad range of abuses across the globe – including racial discrimination, women’s rights to equality, the rights of children, the rights of indigenous groups – all aided and abetted by non-governmental organizations, including faith based groups, women’s groups and other social justice initiatives. There is a sense that the international community is dealing with these `problems’ seriously and handling them with great speed and efficacy.  

Yet, the outward sense of progress, of something being done, of a social justice project being pursued in the name of human rights, is emerging as a somewhat disingenuous and illusory endeavour. The record of human rights since their proclamation in the 18th century has been less than stellar. Indeed, the legal interventions that have been pursued in the name of human rights are perhaps the most explicit examples we have to date of how the assumption that more law equals more equality and freedom, that human rights is an optimistic and hopeful pursuit, is quite mistaken. In fact, the proliferation of laws in the name of human rights serve at times to remind us how our good intentions, passions, and progressive “swords may have turned into boomerangs’.
 The human rights promise of progress, emancipation and universalism, have been exposed as myopic, exclusive, and informed by global panics especially the panic over national security, sexual morality, and cultural survival in the contemporary period. What happened to the kick in the curry, or to put it in more plainly – the dissidence and rebellious spirit of human rights? How has a project that held out the promise of a grand spicy fete mutated into an insipid appetizer?

In today’s lecture I want to respond to these challenging questions by engaging with at least three assumptions that constitute the human rights project and expose its dark side.  In the first part of the lecture, I address the larger context within which human rights has taken shape, especially the claim that human rights is part of modernity’s narrative of progress – that is human rights represent a step forward in the progress of human development and civilizational maturity. In the second part, I interrogate the assumption that human rights are universal, challenging its dehistoricized, neutral, and inclusive claims. Thirdly, I examine the atomised, insular liberal subject on which the human rights project is based and its correlating assumptions about the `Other’ who needs to be cabined or contained lest she destabilizes or undermines this subject.
 In the fourth and final part of the lecture, I make some tentative proposals as to how we can engage with human rights once its dark side is exposed. 

As a back drop to this talk I want to refer to Philip Noyce’s 2002 feature film the Rabbit Proof Fence. The film relates the story of three young Aborigine girls – Molly, Daisy and Gracie – who escape from an internment camp at the Moon River Native Settlement where AP Neville, the Chief Protector for the Aborigine Populace, detains them as wards of the state. The internment camp represents the panic on the part of the Australian state in the early 20th century over the impending disaster resulting from the proliferation of an `unwanted third race’ – the `half-caste’ Aborigine children. The fear results in the promulgation of special laws for the forcible removal of `half-caste’ children from their families, and internment in detention centres to keep them from "contaminating" the rest of Australian society. In the celluloid representation of this fear, the children at the camp are to be bred into white Christian families until the `native’ is fully assimilated and all traces of “colour” and racial markings erased. But `half-casts’ like Molly remained unassimilable –her skin colour too dark to dilute even if it was put through three generations of breeding. The girls undertake an epic journey of 2000 kilometres across the formidable desserts of Australia to find their way back home to Jigalong by following the rabbit-proof fence that stretches across the Outback. Their tortuous journey is intercut with shots of an increasingly desperate, red-faced Neville seeking out ways of recapturing the girls, returning them to Moon River, and containing the contaminant.

In real life, the process of reconciliation and healing for the `Stolen Generation’ has ostensibly been partly brought about in Bringing Them Home, a report produced by the Australian Human Rights and Equal Opportunity Commission. The report was based on the testimony of the victims, documenting the events and human rights violations that resulted from the policy of `breeding out’ the half-caste Aborigine.
 It concluded that the policy of forcible removal pursued between 1910 to 1970 constituted genocide, and recommended the payment of reparations, providing services for the affected persons, and the enactment of a new laws in the area of child welfare, family law and juvenile justice.

The process of recuperating the traumatized, alienated subjects of the past into the liberal democratic state through the discourse of human rights, represents the metamorphosis of a racist state into one that is caring and compassionate.
 Human rights become a site for reconciling such moments of rupture and exclusion, and bringing the past into synch with the norms and values of liberalism, rather than bringing about a deeper interrogation of those norms and values. However, the release of Rabbit Proof Fence in 2002 disrupts this attempt at tidy closure and sense of moving on. Screened at a time when the war on terror, the overarching concern with the security of the nation-state and the sovereign subject was and remains dominant, celluloid serves to remind the spectator of the new exclusions being produced in the contemporary moment by the liberal democratic state and the beckoning need for a closer scrutiny of the condiments that constitute the human rights formula.

 I take inspiration from Julius Stone’s sociological interpretation of international law to diagnose the dark side of human rights and engage with the assumptions and tensions that underscore the project. I speak both as a postcolonial feminist legal thinker who wants to impact and subvert the terrain of human rights, as well as a practitioner, who seeks to use the tool of rights to bring about transformation in the lives of those who are excluded from its ambit. I explore the possible ways in which both of these desires – though on their face antagonistic – can be reconciled so as to avoid the traps of mainstreaming that can sanitize the discourse, and at the same time ensure that a critique of the discourse does not become irrelevant. 

Narrative of Progress:

The establishment of human rights in the mid 20th century was a critical moment. It brought into being the possibility that States could no longer shelter behind the fig leaf of sovereignty for violations committed against individuals. State sovereignty could be cast aside and a State’s acts subject to human rights scrutiny. It was a new form of interventionism that emboldened the liberal internationalist and his or her belief in the virtue of law and principle of universality. Human rights marked a point of arrival – a step in the progress of human development. 

This belief in the transformative and progressive potential of human rights is contingent on an assumption that we have as a civilized world moved forward, and that the coming together of nation-states in the recognition of universal human rights, is a critical part of the liberal project that seeks to advance individual rights and human desire. It is a narrative that is driven by a persistent belief that history has a purpose and direction coupled with an assumption that the world has emerged from a backward, more uncivilized era. Indeed, it reflects the metamorphosis of civilization from the primitive, into a modern and evolved form, and this progress has emanated from the heart of Europe.
 And it has mostly been achieved except in some of the outposts of the empire. This new emboldened project has received a major impetus in the post-Cold War era, in the form of liberal internationalism, which no longer faces any ideological resistance. A veneration of these ideals and hubris born of the profound belief in this justice-seeking project has come to characterize the practice in the field. There is a real earnestness on the part of well-intentioned activists, practitioners, judges and even politicians that they are pursuing a progressive goal.

Those who do not necessarily regard human rights as such a neat and tidy project – as a project that is progressive let alone transformative, have challenged this narrative of progress. The view that the international recognition of human rights marks an end to the ignorant past and enables the realization of freedom and equality is challenged as empirically and theoretically flawed: in purely factual terms more human rights violations have been committed in the 20th century which was ostensibly the most human rights century, than at any other point in human history.
 As the late Jacques Derrida stated, “No degree of progress allows one to ignore that never before in absolute figures, have so many men, women and children been subjugated, starved or exterminated on earth.”
 And it continues.

There is a dark side to human rights work, which has been exposed amongst others, by postcolonial scholars, feminists, and new scholars in international law.
 These scholars have examined the costs of our work, revealing some of the resulting, often unanticipated damage done. What has emerged is how it is possible to read the virtuous script of human rights against the grain, to read another narrative into the story line that was, perhaps, never intended by those who inspired the project or to accord a meaning to it that counters or subverts any progressive reading it might have had. Original intent is invariably not knowable. But even if it was, and however well-intentioned it may have been, it does not necessarily continue to inform the constitutive basis of the human rights project – as progressive, emancipatory and liberating. ‘Virtue does not always move in the direction of the virtuous.’

Perhaps partly because of these limitations, as well as the powerful hold that sovereignty continues to have on some nation-states, there is another more reactionary critique of human rights that has emerged. In its crude form, this critique views human rights as a corrosive tool that has eroded the legitimacy conferred or exercised through sovereignty, and threatened national and social cohesion. According to this view the era of historical progress, and coherence has ceased, and we have entered the age of uncertainty and instability. Today the global flows of human beings across borders, immorality of sex, “bogus” refugees, single parent families, absence of faith, homosexuality, scroungers and welfare mothers has in part brought about the demise of history and an end to progress. This position argues that legitimacy, security and social cohesion reside in the glories of the past and its certainties, which must be retrieved and the encroachments of human rights law on sovereignty arrested. We are indeed witnessing such `Golden Era’ narratives blossoming across the world most explicitly articulated in the rise of and ever increasing legitimacy of the agendas of the religious and conservative right, examples including the Hindu Nationalists in India, the Christian evangelicals in the United States, the British National Party, Austrian Freedom Party, and the far-right Danish People’s party. 

In contrast to this deep opposition to the human rights project, a more sophisticated, nuanced position is emerging, which seeks to engage with human rights discourse to pursue a very reactionary and conservative agenda. For example, in his letter to women released on the eve of the Beijing Women’s Conference, in 1995, Pope John Paul II addressed the world’s women, thanking them and apologising to them if the Catholic Church had contributed to their historical oppression.
 The Pope recognized that women had and continue to experience historical disadvantage, and called for “real equality in every area: equal pay for equal work, protection of working mothers, fairness in career advancements, equality of spouses with regard to family rights and the recognition of everything that is part of the rights and duties of citizens in a democratic state.”
  In a similar vein the Vatican has opposed violence against women, while at the same time distinguished its position from feminists by casting itself as a preserver of the family. The Popes statements have found popular support amongst women around the world, especially poor women in the global south. Similarly, Christian evangelicals have launched a global crusade against trafficking, more specifically sex trafficking, especially in the so-called `Third World’ as a critical arena of human rights concern. The focus on `Third World’ women resonates with the `charitable’ instincts of evangelicals and `do good’ notions of saving the `wretched of the earth’. Although this instinct is not to be derided, it is the deeper political agenda of the evangelicals that are cause for alarm. These include their views on sexual integrity and the role of women in the family.

These responses exemplify how human rights is a contested terrain and not one that can simply be read in linear terms. I want to expand on this idea that human rights is an arena where different visions of the world are fought out and how this struggle is obscured in linear accounts of human rights. It is only through what Salman Rushdie has described as the “chutnifcation of history” that the layered and complex narrative of human rights is revealed. This includes, for example, an excavation of how the discourse has come to be permeated by imperial ambition, assertions about moral and civilizational superiority, as well as religious evangelicalism.
 In the contemporary period, we have the explicit example of this complex narrative in the context of the bombing of Afghanistan in October 2001. The attacks took place amidst a cacophony of claims by western leaders that this was a `Crusade’ against the `evil doers’, that `Western civilization was superior to Islam’ and part of the war on terror, which according to one United States general was a `Christian battle against Satan’
 These claims were wrapped in a strong, bold argument in favour of self-defence, including the right to pre-emptive strikes. Subsequently, there has been a subtle mutation of the discourse on the part of those countries which participated in the Afghanistan offensive, from self-defence to human rights, providing the tool for legitimizing the operation that had initially seemed so suspect.
 The muscle flexing and macho talk, the language of evil, darkness, and Crusades that permeated the initial representation of the military conquest, came to be superseded by the gentler tones of women’s rights, peace, religious freedom, democracy that ultimately provided legitimacy for the intervention.
 In November, 2001, after the bombing campaign was launched on Afghanistan, Laura Bush stated, “Only the terrorists and the Taliban threaten to pull out women’s fingernails for wearing nail polish. The plight of women and children in Afghanistan is a matter of deliberate human cruelty, carried out by those who seek to intimidate and control….Because of our recent military gains in much of Afghanistan, women are no longer imprisoned in their homes.  They can listen to music and teach their daughters without fear of punishment.”
 These words applied the gentle soothing balm of human rights over the pre-emptive attacks and `Crusade’ against the `evil ones’.
 The sense of triumphalism, of human rights bringing the Afghan people into the modern age was summed up in the utterly banal yet poignant phrase of one US State department spokesman that the Afghans had voted “for the first time in five thousand years.”
 Afghanistan today, much like Africa in an earlier period, was consigned to the `waiting room of history’, in a state of `nothingness’ – until this redemptive moment, when the combined spirit of liberal internationalism, human rights, and democracy brought salvation.
 

Thereafter, it was but one small step towards Iraq. Once again the initial narrative of conquest and occupation is gradually being overwritten by claims of `freedom on the march’, where human rights are being equated with democratisation and freedom projects, and the pursuit of `infinite justice’. Images of shock and awe have been supplanted by congregations of Iraqi men and women, struggling in the constituent assembly to bring some form of governance to Iraq and draft a constitution.
 The language of human rights and democracy have somewhat muted if not actually countered the illegality of the war, the prison humiliations and abuses at Abu Ghraib, as well as civilian atrocities committed by the occupying forces. Perhaps the jury is still out on this one – it is too early to say whether Iraq has been successfully rescripted as a noble endeavour by the altruistic West, in particular the United States, to bring democracy and freedom to the Middle East. Yet in the United States, this claim appears self-evident: “The United States had secured a military base bordering two terrorist states, Syria and Iran, and the Iraqis had gained a democratic constitution for the first time in five thousand years”
 Once again, five thousand years seems to represent the quicksand of history. And universal human rights are cast as impervious to history. 

These critiques as well as the reactionary possibilities of human rights, constitute some of the theoretical and practical tensions that characterize human rights law and disrupt the idea that human rights is one long and steady march towards progress. 

Discriminatory Universality

In the second part of this lecture, I unpack the assumptions that inform the notion of universality on which human rights claims are based. The human rights project is based on the assumption that all humans are entitled to enjoy human rights without regard to distinction. It is a claim that regards human rights as being based on notions of objectivity, neutrality and inclusion.
Yet when we examine the Enlightenment project, the precursor to the human rights movement, it exposes a history of how claims to universality and inclusion have co-existed with exclusion and subordination. Let us recall an earlier moment – when Europe was in the midst of a struggle for liberty, equality and freedom, Europe’s `Others’ continued to be subjugated under the weight of colonialism and slavery.
 Even within Europe, gender apartheid established a hierarchy of what and who constituted the liberal subject – the white propertied male. While there is an assumption that certain political practices are indeed universal, such as liberty, equality and freedom, these ideals seem to stumble and falter at the moment of their encounter with the unfamiliar, the `Other’ or difference. These values meet with some of the same difficulties today in their encounters with difference and unfamiliarity. Universality is always accompanied by what Denise da Silva evocatively describes as `the other side of universality’. 

While there is some concern over universalist claims of human rights in light of the harms and exclusions that have characterised its liberal antecedents, there remains a deep commitment to the project and faith in its universal application.
  The exclusions of the past are regarded as moments of profound inconsistency in what liberalism stands for and how it has operated, for example, in relation to women and other socially disadvantage groups. As some feminist scholars have argued, it is, in fact, a failure of liberal thinkers to follow their own thought through to its progressive end.
 For example, subordination by sex was deemed to be natural and the subject of sex ignored by liberal political philosophers and theories of justice. It is only through feminism’s role in unmasking inequalities in familial arrangements that the promise of liberalism for women is being brought about, and the liberal internationalist endeavour to promote women’s human rights globally strengthened. It is the result of manipulation that can be corrected through the gradual process of inclusion of these previously excluded groups. Independence from colonial rule fought and won through the invocation of civil and political rights is used as another example to substantiate this position. 

And yet this search to restore liberalism to its pristine elegance and original features is an elusive one, for its history belies the possibility of any such origins. International law coupled with its humanitarian zeal was structured by the colonial encounter and its distinction between the civilized and uncivilized.
  The search for a standard to both explain and justify exclusion of non-European subjects from international law in the nineteenth century was based on the prevailing, and uninterrogated assumption that European states were civilized. In order to gain entry into the community of international law and family of civilized nations, outside communities had to strive to resemble the European. Yet that standard remained an elusive one.
 It was a standard that was unattainable for no matter how hard the native struggled to mimic the European at the cost of her own subjectivity the non-European remained at most, `almost white, but not quite’.
 

Revisiting the colonial encounter is critical if we are to understand the limitations and possibilities of human rights in the contemporary period. In my view it is essential for human rights advocates to embrace this history. Assertions about the universality of human rights, simply deny the reality of those whom it claims to represent and speak for, disclaiming their histories and imposing another’s through a hegemonising move. Thus, the liberal tradition from which human rights has emerged not only incorporates arguments about freedom and equal worth but – and this is the core of my argument - it also incorporates arguments about civilization, cultural backwardness, racial and religious superiority. And human rights remains structured by this history. This dark side I would argue is intrinsic to human rights, rather than something that is merely broken and can be glued back together.

Troubling Subjects


A third and closely related point, concerns the liberal subject who lies at the heart of the human rights endeavour. This subject is free, unencumbered, self-sufficient, and rational, existing prior to history and social context. Returning to my culinary metaphor, `he’ is somewhat tasteless and unappetizing. However, given what I have already said about the situatedness of human rights, and its liberal underpinnings, it is evident that the sovereign, autonomous subject is unable to survive without the existence of an `Other’. A host of subjects continue to be denied inclusion into the project, or entitled access only to the extent that they resemble the familiar subject of human rights discourse. 

There are at least three different ways in which the `Other’ has been addressed in relation to rights discourse.  The first is through the assumption that the difference can be erased and the `Other’ tamed and assimilated through some from of cultural or racial strip. The second is to treat the difference as natural and inevitable. And finally, there is the response that justifies incarceration, internment or even annihilation of the `Other’ because of the threat it poses. These are not rigid and absolute categorizations, but frequently overlap and leak into one another. All of these responses are present in the contemporary moment. In the case of the `Stolen Generation’, assimilation took the harsh form of breeding out the race – to become white. We also find this response present in the proliferation of new citizenship and nationality laws being enacted throughout Europe and elsewhere, to enable these `Others’ to be part of the universal project of rights and acquire legitimacy through the process of assimilation and their permanent translation into a familiar medium. 
Assimilation is integral to the liberal tradition. It is accompanied by cultural erasure and plays out on a host of cites as is evidenced in my opening description of the Life of Pi, where forks must replace fingers. In the legal arena, an explicit example of this response can be found in the recently adopted Danish family reunification law. It is based on extremely strict age and connection requirements before a resident permit is granted. The marriage or registered partnership should be recognisable under Danish law and entered into voluntarily. And attachment and loyalty to the nation is to be evaluated in terms of family members already living in Denmark, where one or both partners have completed their education, proficiency in Danish, employment in Denmark, whether either or both have made extended visits to another country, and have children or other family members in another country. 

The rigorous scrutiny and exclusionary impact of this assimilation criteria was recently demonstrated in the case of Tien Dang, a 26 year old Vietnamese whose application to bring his wife to Denmark was rejected. The fact that he was gainfully employed in Denmark, had his own home there, spoke Danish fluently, had other family members in the country, including his children and parents, were considered insufficient to counter the finding that his attachments with Vietnam were greater than his attachments to Denmark, presumably because he continued to visit his wife there. He remained an impostor, a cartoon, unable to reinvent himself as a real, true and loyal Dane. Tieng Dang has challenged the Danish family reunification law as contravening the European Human Rights Convention, which guarantees all individuals the right to a family life. The Danish law reflects the unstated culturally normative standard being introduced through national immigration criteria to scrutinise those who are trying to enter through legal routes and provide additional grounds for the exclusion of these `Others’. It seeks to protect a mono-racial, uniform Danish identity that tolerates the presence of `Others’, but only as long as they sever the sinews of difference. The line between belongingness and non-belongingness is being drawn in an insular, cultural intolerant direction, where only certain recognisable identities can cross into the legal zones. 

The second response of naturalizing or essentializing the difference has a rich genealogy. The Australian government’s policy against half-caste Aborigines was based on assumptions about their natural inferiority. In the context of the colonial encounter, the `Other’ was treated as lacking the capacity to reason, incapable of decision-making, and culturally and morally inferior. The difference justified not only the denial of a host of legal rights and benefits to the native, but also of sovereignty.
 Blacks have been treated as mentally inferior, as non-humans, and this difference was used to justify slavery, segregation and even apartheid. And this assumption underscores recent claims that African migration increases crime rates because blacks have a low IQ, and that the `White Australia policy’ was fundamentally sound.
 And women have historically been, and in many instances continue to be, regarded as inferior, weaker, and in need of protection by a paternalistic state or male guardian.

In the contemporary moment, this approach is present in the anti-trafficking initiatives that have been adopted or enacted at the international and domestic levels at an extraordinary rate over the past three years. In the name of protecting women’s rights, these initiatives are invariably based on assumptions, especially about women from the developing world, as victims, infantile and incapable of decision-making. These assumptions have invited highly protectionist legislation and at times even justified protective detention and intervention strategies that further reinforce gender and cultural stereotypes. 
A recent example includes the case related by the former National Rapporteur on Trafficking in Nepal. In July of 2003, a bus full of Nepali women who were headed to New Delhi to catch flights out to the United Arab Emirates, was intercepted on the Indo-Nepal border by a Nepali anti-trafficking NGO with the help of the border police. The NGO contended that the women were predominantly minors and were being trafficked for `prostitution’.  The women, on the other hand, argued that they chose to migrate abroad because in Nepal there were no jobs. The collapse of the tourist industry, the main source of employment for Nepali men and women, as a result of the Maoist insurgency and the more recent monarchical coup, left them with few options. These young women sought migration to the Middle East as a way out of a difficult situation.  Their flight to some form of work and a better life was intercepted by an NGO well armed with international anti-trafficking laws and donor funding. Profiled as potential victims of trafficking and intercepted on suspicion in a pre-emptive operation, the busload of women was ‘rescued’ and taken to the shelter of the NGO. Upon inquiry it was discovered that only one of the intercepted women was a minor of 17 years. The rest of the women were consenting migrants, who had labour contracts and air tickets, and fully aware of the nature of their prospective employment in the Middle East.  Although the NGO subsequently acknowledged that this interception was a mistake, the women suffered both economic losses, unable to catch the flights that they had fully paid up, as well as a loss of job opportunity for which none were compensated.

Finally, there is the response of incarceration, internment or elimination, where the `Other’ is cast as completely outside of western liberal democracy, defined as a threat to the nation-state - as backward, uncivilized and dangerous.  These subjects are legitimately denied human rights protections, as they are cast in opposition to such values and protections. Today, this somewhat bloated subject, includes the Islamic who is cast as a threat to the nation-state, the homosexual, who is destroying civilization, family and faith as we know it, the sex worker, with her contaminating agenda, and the migrant subject,
 intent on disrupting the nation-state and social cohesion of the mythical Christian, Caucasian, west. And all of these responses to the `Other’ are not confined to tyrannical dictatorships or oppressive fundamentalisms. They are located in the heartland of the `homeland’ – in the epicentre of the liberal democratic state. A spectacular array of legal tools are now being produced in the form of anti-terrorism and anti-migration laws to deal with these new `Others’. These initiatives are intended to re-establish the moral, cultural, and national certainties of the past as well as the security of the sovereign nation-state and sovereign subject. The threat per se justifies the creation of new categories - such as `unlawful non-citizens’ and the explicit policy of incarceration of asylum seekers in Australia; or the detention of the newly (and I might add arbitrarily) created `enemy combatants’ by the United States in Gauntanomo Bay. Through these gestures, the `Other’ is being transformed into a manipulative, dangerous and contaminating force that can justify a `shoot-to-kill’ policy to protect the state and its citizens,  even if it involves collateral damage in the form of Jean Charles de Menezes. Somewhat ironically, Phillip Ruddock, the Australian Attorney-General, recently justified such a hardline security approach as a UN right, citing the governments obligations under Article 3 of the UN Declaration on Human Rights - to protect human life.
 
In all these instances we are declaring new non-humans or lesser humans as well as superhumans. And these hierarchies and rankings are produced in and through the discourse of rights, which produces the human and social subject.

In this lecture, I have deliberately conducted an internal scrutiny of the human rights project as envisaged and pursued by liberal democratic states. When democratic states commit themselves to human rights, they are not necessarily committing themselves to a social justice project that is per se liberatory or emancipatory. The `dark side’ also constitutes this project. Sometimes, the dark side is obscured, as western, liberal democratic states project themselves as well-ordered, law abiding, and demonstrably tolerant, and human rights cast as something that is needed out there – in the less developed, non-democratic, illiberal world. When George Bush walks into a mosque immediately after the September 11th attacks to ensure that there is no backlash in the form of violence inflicted on Muslims within the homeland or Tony Blair boldly asserts that the Muslim community will be embraced, and diversity defended, after the recent London bombings, the self-controlled, democratic, liberal values are presented as stable, coherent and in tact. These performances are articulated as examples of how `civilized’ free states behave. Yet this particular narrative obscures how these very same states are able to export the dark side of the liberal project. Countries such as the United States, with its muscular military arsenal and monetary strength, are able to export the dark side, push it out of the ranch, sending it in the contemporary moment to places like Guantanomo, Iraq or Abu Ghraib. In countries that have less military hardware and economic might, the cost of exporting the dark side is formidable, and so it remains present and visible for the world to see. One instance might be the Gujarat riots that occurred in the western state of India in the spring of 2002, resulting in the death of hundreds of Muslims, as an act of retaliation by the mobs of the Hindu Right after an attack on a train carrying Hindu pilgrims. The riots played out in a postcolonial democratic context that advocates human rights, and espouses a commitment to the values of tolerance, freedom of religion and secularism. While it is easy to cast these riots as features of the chaotic, disordered and at times un-civilized non-West, what remains obscured is how such a violent response towards Muslims has been made possible and structured by the Hindu Rights active and at times brilliant, ideological engagement with the liberal values of tolerance, freedom of religion and secularism.
 My argument is that the ability of some powerful democratic nations to export the `dark side’ deflects attention from the ways in which the possibilities for disorder and instability are produced in and through the discourse of rights, which sets out the terms for inclusion and exclusion.  

Recently, four British citizens, born and bred in the United Kingdom, have been identified as the persons who conducted the suicide bombings in the heart of London on July 7th. The rhetoric that the bombers were evildoers, jealous of `our way of life and values’, `hate our freedoms’ forcefully asserted prior to the revelation of the bombers identity, becomes sophistry in light of this fact. It is a moment when the liberal democratic state has to seriously address its role in producing these human bombs. 

Take a Walk on the `Dark Side’: Tentative Proposals

I do not want to come across as adopting a rejectionist stand on human rights nor being an apologist for a realist position on human rights. And least of all do I want to sound like a `Third World fundamentalist’ who rejects human rights as `Western’ rights!  We cannot not want human rights. I do continue to work in the area of human rights not just as an intellectual, but also as an advocate and practitioner. Rights are radical tools for those who have never had them. Human rights seems a preferable, though a flawed ideal, to no rights at all. It is a very useful vocabulary.  Yet, it is time to have an honest conversation with oneself as well as well those who are allies in this field about its dark side. I do worry about the complicity of human rights in making the world less stable, less peaceful, more divisive, more polluted and more violent. I worry about who is accountable when human rights interventions actually harm more than they help. The dark side enables everyone to use the vocabulary of human rights, while at the same time advance agendas that may not be emancipatory ones at the end of the day. Human rights are being reduced to the banality of common sense, to use the words of Costas Douzinas, a body without a soul, without a political vision or moral purpose.
 


Inspite of all we know about the inadequacies of human rights, we continue to appeal to it as so much political hope has been invested in this project. It is an approach that has been characterized as a `Yes I know. But…’ politics. The critique is suspended, out of concern that it will create anxiety, fear and even nihilism.
 Yet after the most atrocious century and nothing encouraging to inspire us at the beginning of this one, can we seriously return to the ideals of classical liberalism – progress, universality and free will?
 The equation of critique with pessimism, and progress with optimism, is quite mistaken. To question human rights is not to side with the inhuman, the anti-human and evil. What is required at this moment is neither an arrogant triumphalism nor hopeless despair, but rather, thoughtful reflection. What happens when the faith in human rights is eroded? Where does that leave us? It is much better to confront these difficult questions than to cling to old tattered frameworks or a project that now exists in its broken form. 

In my diagnostic reflections, I have drawn attention to challenges that are not easy to confront for the human rights practitioner or scholar. I have some tentative, though by no means comprehensive thoughts about how we might move in a more creative and constructive direction. Firstly, we need to move beyond debates between the universal character of human rights and their historical particularity. The human rights project will remain circular and non-productive if we linger in the debate about transcendence and immanence. Indeed, a vast literature already exists in many non-western metaphysical and philosophical traditions, which reconcile the particular with the universal, the self with the transcendent.
 More important as a starting point is to recognize that human rights is a site of power and resort to the vocabulary of human rights is indeed very powerful. It is this power in the hands of those who use it that must be understood – not its ability or lack of ability to transform peoples lives, or its potential to bring about change. Because it is powerful, it matters who brandishes this sword. Human rights advocates need to realize that they also wield power once they participate in the terrain, and can be implicated in perpetuating its dark side. 

Secondly, there needs to be a reorientation in human rights scholarship and education. Human rights advocates, including feminist scholarship, have failed to adequately centre and interrogate the colonial trappings and hegemonic underpinnings of this project, and frequently ignore or exclude the non-west from the conversation. Embracing the tradition of what Amartya Sen has recently described as the `argumentative Indian’ and in true South Asian fashion, refusing to be ignored, I have elbowed my way into this conversation.
 I come from the postcolonial context of India, where law and the liberal project on which it is based have had a troubled reception from their very introduction into the postcolonial world. It was a mechanism of power enforced on `the native’ to serve the regulatory interests of the colonial state. Rights have not been received unequivocally as a liberating and emancipating project. Nor has `inclusion’ been regarded as the antidote to subordination. The double consciousness that emerges from this understanding, can accept the value of human rights without celebrating the colonial processes that justified imperialist intervention, and that continue to justify similar interventions in the postcolonial world. 

In my view, it is not only useful but critical for human rights scholars and advocates to consciously draw on the experience of the postcolonial world. This is obligatory in order to revise both our thinking and understanding of human rights that has been so dominated by Western pontification about the project, tied down to liberal utopian visions, or claims that human rights are something needed only `over there’, in the developing, less civilized world. And when I say `draw on the experiences’, I do not mean extracting experiences of perpetual victimization of `Third World’ women, or representations of the global South as always already existing in situations of helplessness and despair, interminable natural disasters, civil conflict or religious strife, or invoking the `Other’ as a cultural artefact. 

By `drawing on experiences’ I mean understanding and learning from the postcolonial engagement with rights that are informed by the legacies of the colonial encounter. It is after all in the postcolonial world where the dark side has been most obviously played out. It is an experience that provides insights into how the marshy zones of exclusion were and continue to be produced. They were not simply imposed through brute force, but in and through rights discourse, including the right to equality, free speech or secularism, which are all important rights that `real’ liberals and human rights advocates would endorse. And these rights continue to be susceptible to ideologies and visions that are indeed quite distinct from a feminist and progressive one.
 

Finally, a major shift in the location of the project, who is telling the story and how the story is told can provide a different, and critical trajectory from which to view human right. I briefly touch on three contemporary issues to illustrate the urgency of re-reading human rights from alternative locations, excluded zones or from the perspective of excluded subjects. The first concerns the current moment of economic globalization. While the G8 talks of increased aid to Africa it completely ignores the emergence of new market actors in that continent and the relevance of economic globalization and trade. While entrenching the `native’ in a victim subject position through a focus on poverty alleviation can be regarded as laudable it is also non-threatening and sustains the imperial messianic myth. The language of rights and humanitarianism once again obscures a counter narrative, based on sustaining unequal trade and market relations, and the fear of competition from cheaper labour markets. It reproduces a colonial fear. In the mid-18th century this was played out explicitly when the East India Company subordinated a flourishing international trade in handicrafts and textiles by Indian merchants, by cutting off the thumbs of 200 highly skilled, local textile weavers. It ruined the indigenous industry and served the interests of British mercantile community. Concerns about the neo-liberal project aside, the demand for free trade from poorer nations today and identity as market actors is producing a similar consternation, which cannot be met with responses of charity.  What challenges are posed to human rights – to its dark side as well as its relevance when we read the narrative from the perspective of these new market actors?  To what extent are new emancipatory spaces being provided by globalisation rather than human rights?
A second, related issue concerns the arrival of the non-
West onto the shores of the `West’. While this presence takes many forms – on the catwalk, through celluloid, and spicy cuisine– it is the specter of cross-border movements that are causing jitters. Today, these movements are being addressed implicitly through more stringent immigration, anti-trafficking and anti-terror laws. They are also being addressed through ludicrous schemes such as the one recently devised by European countries to organise joint charter flights, dubbed `Migrant Air’, to pick up and deport illegal migrants back to their home countries, at less cost and greater speed.
 Such initiatives will not curtail cross-border movements. The transnational migrant will continue to move clandestinely if legal routes are not available, as demand and the free flow of labour are necessary corollaries to the free flow of capital. These cross-border movements are in fact producing a paradox where the security of the transnational migrant is perhaps less threatened by people smugglers and traffickers, than by the current international system of human rights protection offered to people who move as migrants, refugees, or asylum-seekers. How can the story of human rights be told from the perspective of transnational migrants? What then are the obligations states have towards the economic migrant in the context of economic globalisation? And lets be clear, these cross-border movements are not simply taking place because of economic need and the search for a better life. As one young second generation immigrant woman recently recounted, an Englishman once asked her grandfather, who emigrated from India to England, “Why are you here?” Her grandfather responded, “We are the creditors.”
 The seeds sown in the colonial past are being harvested in the global present.
Finally, religion is another example of a contemporary issue that needs to be addressed from a different perch. God is out of the closet and on the loose everywhere. The assumed opposition between religion and human rights that is presented as hallowed truth is neither helpful nor indeed accurate. It seems impossible for human rights to retain its secular credentials in a world where religion has seeped into the public domain, into conversations about security, HIV/AIDs, the family, homosexuality, gender equality and the `war on terror’. And the liberal democratic states of the West are increasingly revealing themselves to be deeply faith based. The French State has invoked the rights to secularism, liberty and equality to justify a ban against the wearing of headscarves by Muslim girls studying in French state run schools. Yet such interventions are revealed as exclusive and majoritarian, where acceptance is based on the performance of a cultural disrobing, forcing a choice on the part of the liberal (Christian) democratic state between the right to education and the right to freedom of religion or expression, while the girls themselves want both. 

Can human rights be articulated in ways that do not perpetuate these polarizations and false dichotomies? In my view, the answer to this question lies in learning from contexts that have engaged with these tensions. Freedom of religion and gender equality has operated with commitments to secularism in postcolonial, democratic countries such as India. It is a country where vast multitudes of deities co-exist with vast multitudes of people. You bump into them (gods and people) on the street, trip over them on the sidewalk, they sit with you in taxis and attend street parades where they are the constant cause of traffic jams.
  No matter where you go, there they are! Women in religious minority communities are constantly renegotiating the boundaries and contesting the meaning of equality, understandings of secularism and right to religious freedom, attempting to delink their meanings from their majoritarian moorings or resist their capture by Hindu nationalists. These engagements attest to the importance of challenging the unhelpful dichotomies between religion and rights, the complexity and contradictory nature of the human rights terrain, and why the meaning of rights need to be constantly monitored, revisited and interrogated.


My critique of human rights is intended to be productive and articulate a different cosmology within which to understand the place of human rights in our contemporary world. I have argued that the story of human rights is not based on dichotomies of good versus evil, heroes versus villains, winners and losers. Indeed, human rights can be an inhospitable terrain, much like the dessertscapes of the Outback that Molly and her sisters struggled to cross, following a bisected fence that at times led them straight back into the arms of the `Great White Saviour’. Molly herself makes it back home to Jigalong only to be forcibly removed once again, and then to escape again. In a similar vein the battle to recapture the progressive and transformative terrain of human rights cannot be simply `won’. But the centring of excluded subjects, excluded zones and excluded histories can bring the project back to a space of greater optimism and less despair. Ultimately, it is an effort to put some life back into a project in desperate need of resuscitation –to give this body a soul and put the taste back into the curry!
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