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Legal pluralism is everywhere.


There is, in every social arena one examines, a seeming multiplicity of legal orders, from the lowest local level to the most expansive global level.  There are town or municipal laws of various types; there are state, district or regional laws of various types; there are national, transnational, and international laws of various types.  In addition to these familiar bodies of law, in many societies there are more exotic forms of law, like customary law, indigenous law, religious law, or law connected to distinct ethnic or cultural groups within a society.  

What makes this pluralism stand out is not merely the fact that there are many uncoordinated, coexisting or overlapping bodies of law, but that there is diversity amongst them.  They may make competing claims of authority; they may impose conflicting demands or norms; they may have different styles and orientations.  This potential conflict may produce uncertainty and even jeopardy for individuals and groups in society, who cannot be sure in advance which legal regime will be applied to their situation.  This state of conflict also creates opportunities for individuals and groups within society, who can opportunistically select from among coexisting legal authorities to advance their aims.  This state of conflict, moreover, poses a challenge to the legal authorities themselves, for it means that they must deal with rivals.  It is a characteristic of law that it claims to rule whatever it addresses, but the fact of legal pluralism challenges this claim.


There is another sense in which legal pluralism is everywhere.  In the past two decades, the notion of legal pluralism has become a major topic in legal anthropology, legal sociology, comparative law, international law, and socio-legal studies, and it appears to be gaining popularity.  As anyone who has engaged in multidisciplinary work knows, each academic discipline has its own paradigms and knowledge base, so it is unusual to see a single notion penetrate so many different disciplines.  This growing attention is a reflection of the fact that a plurality of legal orders is one of the most notable features of contemporary law.   

This paper will lay out a framework to help us examine and understand the pluralistic form that law takes today.  The first part of the paper will place modern legal pluralism in historical context, for the only way to grasp where we are and where we are headed is to have a sense of how we arrived at the present.  Legal pluralism, it turns out, is a common condition historically.  The long dominant view that law is a unified and uniform system administered by the state has erased our consciousness of a longstanding history of legal pluralism.  To resurrect this awareness, the first part of this talk will portray the rich legal pluralism that characterized the medieval period; and it will describe how this pluralism was reduced in the consolidation of state power.  Then I will elaborate on the legal pluralism that came about through colonization, when Western European nations transplanted legal regimes abroad.  These historical contexts will set the stage for modern legal pluralism, which is the legacy not only of this past but of more recent developments connected to the processes of globalization.


After elaborating on the historical and present state of legal pluralism, in the second part of the paper I will shift to the academic discussion of legal pluralism.   I will reveal the core conceptual problem that plagues academic discussions of legal pluralism, and indicate why this problem cannot be resolved.   


Finally, in the third part of the paper, I will lay out an approach to contemporary legal pluralism which avoids the conceptual problems suffered by current approaches, while allowing us to frame and examine the important features of legal pluralism.  Because it is drawn from and combines the work of various disciplines, my hope is that this framework will provide common ground for a cross disciplinary focus on legal pluralism. 

PART I:   LEGAL PLURALISM PAST AND PRESENT

Legal Pluralism in the Medieval Period

By general convention, the medieval period covers about a thousand years, roughly commencing with the 5th century collapse of the Roman Empire and coming to a close with the 15th century renaissance.  The earlier centuries of this period have the forbidding appellation, the Dark Ages, when the once great Roman empire that extended from North Africa and the Middle East, to the entirety of Western Europe, was overrun by successive waves of Germanic tribes, and later suffered serious incursions by Huns, Moslems, Norsemen, Magyars, and other fearsome external invaders.  European society closed in upon itself, commerce slowed, feudalism developed, local dukes or barons were more powerful than distant kings or princes,
 and learning was limited, carried on mainly in the Roman Catholic Church.  The 12th and 13th centuries, marked by the rediscovery of the works of Aristotle and the Justinian Code, and by the establishment of universities, was the first stage in the awakening of Europe from this long period of slumber.

The mid-to-later medieval period was characterized by a remarkable jumble of different sorts of law and institutions, often occupying the same space, sometimes conflicting, sometimes complementary, and generally without any overarching hierarchy or organization.  These forms of law included local customs (often in several versions, usually unwritten); general Germanic customary law (compiled in code form); feudal law (mostly unwritten); the law merchant or lex mercatoria—commercial law and customs followed by traders; canon law of the Roman Catholic Church; and the revived roman law developed in the universities, which later formed the core of the Latin-based ius commune.
  Various types of courts or judicial forums coexisted: manorial courts, municipal courts, merchant courts, guild courts, church courts, and royal courts.  Serving as judges in these courts were, respectively: barons or lords of the manor, burghers (leading city residents), merchants, guild members, bishops (and in certain cases the pope), and kings or their appointees.  Jurisdictional rules for each court, and the laws to be applied, related to the persons involved—their status, descent, citizenship, or religion—as well as to the subject matter at issue.   

“[T]he demarcation disputes between these laws and courts were numerous.”
  Conflicts arose regularly with Church courts, in particular, which claimed authority over matters dealing with marriage, property inheritance, and anything involving church personnel; “[m]any offences could in principle be tried either in a secular or in an ecclesiastical court.”
  Not only did separate legal systems and bodies of legal norms coexist, a single system or judge could apply distinct bodies of law.  In the 8th through 11th centuries, for example, under the “personality principle,” the same judges applied different laws depending upon whether one was Frankish, Burgundian, Alamannic, or a descendent of Roman Gaul.
  Things were even more complicated in cities with Jewish populations or on the Iberian Peninsula following the Muslim invasion, for Jews and Muslims had their own comprehensive bodies of law, yet they interacted with one another and with Christians following different laws.  

The mid through late Middle Ages thus exhibited legal pluralism along at least three major axes: bodies of law, institutionalized systems, and legal norms within a system.  In terms of the first axis, the ius commune, the lex mercatoria, and ecclesiastical law spanned separate kingdoms across a large swath of Europe; this transnational law (loosely speaking) coexisted with codified Germanic customary law on the national level, and with feudal law, municipal law, and unwritten local customary laws on the local level.
  In terms of the second axis, in the words of medieval scholar R.C. van Caenegem, “there were also vertical dividing lines between legal systems: those which separated townsmen from countrymen, churchmen and students from laymen, members of guilds and crafts from those not so affiliated.  The great (and the smaller) ordines of society lived according to distinct sets of rules, administered by distinct networks of law courts, for it was understood that everyone should be tried by his peers.”
  In addition, royal courts could hear cases in the first instance or on appeal from other courts.  In terms of the third axis, within a given system there could be conflicting legal norms, especially of customary law.  “It was common to find many different codes of customary law in force in the same kingdom, town or village, even in the same house, if the ninth century bishop Agobard of Lyons is to be believed when he says, ‘It often happened that five men were present or sitting together, and not one of them had the same law as another.’ ”

Medievalist Walter Ullmann summarized the legal situation in late middle ages in the following terms:

The medieval system of positive law cannot be conceived as a homogenous and unified body of legal rules.  Three distinct systems of statutory enactments can be discerned: Roman law, as transmitted through Justinian’s compilation and modified subsequently by additional legislation of the Emperors; canon law, as represented in various collections; and thirdly, the Germanic Lombard law.  To these must be added the numerous statutes of the municipalities and independent States, around which enactments there cluster many customary formations of law, mostly of a supplementary and interpretive character.  This complex mosaic of legal systems naturally presented many difficulties to the application of abstract legal rule to the given set of concrete circumstances.
 


To modern ears this multifarious legal situation sounds unusual, but historians have shown that the coexistence of more than one body of legal norms and systems was the normal state of affairs for at least two thousand years of European history, certainly since the heyday of the Roman Empire (which allowed locals laws to remain in force), and more so after its collapse.  

The fact that we have tended to view law as a monopoly of the state is a testimony to the success of the state building project and the ideological views which supported it, a project which got underway in the late medieval period.  For almost the entirety of the medieval period, the state system we are now familiar with was not in place in Western Europe.  England had a relatively centralized system from the 12th century on, following the Norman conquest, but the continent was divided among various competing major and minor kings and princes, who had scant effective control of much of the landscape.  Wars during this period were not fought between states as such, but rather were efforts by kings and princes to add territory to their personal holdings.  There was no public/private separation of offices or assets.  The primary sources of income for kings were their feudal lands, special customs they collected, and fees from royal courts.  Leading officials who handled their affairs were members of their personal staff.  


It took centuries to move from this situation to the establishment of states run by government bureaucracies, a story which cannot be told in detail here.  Kings and princes had to bring the nobility and the cities under their control.
  Their general strategy for doing so was to put the higher nobility on their payroll, and to form strategic alliances with the successful burghers of the cities against the lower barons.  Sovereigns also had to establish their autonomy from the Church.  This was facilitated by the Reformation, which broke the hegemony of the Roman Catholic Church, and enabled sovereigns to seize Church assets.  Two famous treaties serve as early markers of the state building process.  The Treaty of Augsburg in 1555 established the principle that people within a territory would adopt the religion of the sovereign.
  The Treaty of Westphalia of 1648 divided Europe into separate, secular territories under the authority of sovereign heads of state with control over internal affairs and the power to enter into treaties with one another.
  Thereafter, territorial states were the central political and legal unit.

What matters for immediate purposes is that consolidation of law in the hands of the state was an essential aspect of the state-building process.  The implementation of an administrative apparatus that oversaw tax collection, law enforcement, and judging, were central components of this.  The various heterogeneous forms of law described earlier were absorbed or eliminated.  As medievalist Marc Bloch observed, “The consolidation of societies into great states or principalities favoured not only the revival of legislation but also the extension of a unifying jurisprudence over vast territories.”
  Sovereigns and burghers shared an affinity for the revived Roman law, which envisioned a powerful law-making role for rulers and was more amenable to the needs of commerce than canon law and the uncertain mix of customary law.

During the slow course of the construction of the state legal system with its monopoly over law, customary law, which was a substantial bulk of the law during the medieval period, underwent a subtle but fateful transition that had begun much earlier.   In the process of being incorporated within the state legal system, customary law was taken over by legal professionals.  Donald Kelley explains the significance of this takeover:

With the advent of written forms…even with the proviso of popular “approval” and “tacit consent,” custom lost its primary ties with its social base and came under the control of legal and political authorities.  The classical formula designating consuetudo as the “best interpreter of the law” was intended by jurists to enhance their own power, as suggested by the gloss of Azo, who defined custom as the founder and abrogator as well as the interpreter of law (…).  Another, less authoritative maxim (…) suggests the true significance of the transition from “custom” to “customary law,” which is that once again the legal experts have begun to take over.  This indeed is the import of the twelfth-century revival of “legal science,” in which custom joins civil and canon law in the arsenal of the “language of power” which jurists come in large part to monopolize.
   

Once legal professionals controlled the pronouncement and development of customary law, Kelley points out, it should not be assumed that what is called customary law by legal officials corresponds to actual customs.  


In the 17th and 18th centuries, a sharper distinction emerged between the public and private realms.
  State law became the preeminent form of law; international law and natural law were also recognized, but through its connections with state law.  Customary law and religious law were, in effect, banished to the private realm.  Customary norms and religious norms did not disappear, but they were transformed.  Some of these norms and institutions continued to obtain recognition and sanction from state legal systems; other of these norms continued to be observed and enforced in strictly social or religious contexts.  What they lost over time was their formerly independent legal status.  

Notwithstanding the sweeping claims to authority made by state law, however, official legal strictures often were not matched in social practice.  The most famous example of this was Eugen Ehrlich’s demonstration, at the turn of the 20th century, that the customary rules followed in rural area Austria, what he labeled the ‘living law,’ were inconsistent with, yet more immediately influence than, the paper provisions of the Civil Code. 

An equally important development that followed the establishment of the state system was a shift in views of the role of the government and of law—in effect altering the dominant character and orientation of law.  No longer was law thought to merely reflect an enduring order of custom or natural principle.  Altogether different than that, government and law came to be seen and utilized as instruments to achieve social objectives.  With this change, the bulk of the law became less about enforcing social norms than about achieving collective purposes, and about structuring and ordering the government itself and its affairs.  

The monopolization of law by states in Western Europe reduced legal pluralism at home just as a huge wave of legal pluralism was produced elsewhere through colonization, as I will shortly indicate.  Before moving to that discussion, I should mention that, while the focus herein has been on legal pluralism within medieval Europe, the phenomena just described were by no means limited to that context.  Wherever there were movements of people, wherever there were empires, wherever religions spanned different language and cultural groups, wherever there was trade between different groups, or different groups lived side by side, it is almost inevitable that different bodies of law would operate or overlap within the same social field.  Since these were common conditions, the kinds of legal pluralism that existed in medieval Europe no doubt existed elsewhere.

Colonization and the Resultant Legal Pluralism


European colonization of the non-western world began in earnest in the late 15th century, peaked in the late 19th century, and for the most part ended by the 1970s.  The shape and form of colonization and its consequences depended upon the period in which the colonization took place, the pre-existing circumstances of the areas that were being colonized, and the motivations of the colonizing powers.  For example, when initially encountered, North America and Australia were large land masses with relatively sparse populations; this was different from the politically organized societies that existed in Central America, parts of Africa, and Asia, and yet again different from densely populated heterogeneous India under the Mughal rule, with its complex mixture of Muslim and Hindu laws and institutions; and different still from the Cape of Africa, where two colonizing powers, Dutch and British, encountered one another as well as a large native populations.     

These different situations and purposes led to variations in legal approach.  Spanish colonization of the Americas, for example, took place relatively early when the authority of the Catholic Church in Spain was still strong.  The Spanish mission was not just to extract raw material using native and slave labor, but also to gain converts to Christianity, which meant much deeper and more intrusive involvement with the indigenous population.  By contrast, British and Dutch colonization of densely populated India and Indonesia, respectively, was organized initially through royally chartered private corporations, their East India companies, which exercised the power to establish laws and courts.  Their aim was economic rather than territorial or religious expansion, which dictated a more minimal legal presence, focused mainly on governing the expatriate populations in the coastal trading cities and protecting their economic interests.  

“On the whole there was a striking reluctance to accept jurisdiction over subject people.  Up to the late eighteenth century there was no serious European endeavor to develop jurisdiction over an indigenous population according to their own law.  Nor were there attempts on a large scale to extend European law to the subject population.”
  In most cases it was not necessary for colonial interests, nor practicable, nor economically efficient to extend legal rule over indigenous populations.  “Accordingly, indigenous institutions were mostly left alone, unless they directly affected the state of the European traders, missionaries, settlers, or officials.”
  Jurisdiction was determined mainly by the personal principle, by which indigenous law was applied to indigenous people and colonial law to the colonizers (and to mixed cases).  

When colonizing powers began to exert greater legal authority, as occurred in various areas from the late 18th century through the late 19th century, it was typically accomplished through “indirect rule,” which relied upon preexisting sources of political authority—using indigenous leaders—or involved the creation of so-called “native courts” that enforced customary or religious laws.  The result was, as in medieval Europe, a hodgepodge of coexisting legal institutions and norms operating side by side, with various points of overlap, conflict, and mutual influence.  In her magnificent historical account of the role law in colonization, Lauren Benton describes one doomed British attempt to organize the unruly situation in India:

The relationship of indigenous and British forums, and indigenous and British legal practitioners, was specified in the 1772 reforms.  A plan drawn up by Warren Hastings created two courts for each of the districts.  One court, the Diwani Adalat, was to handle civil cases, while a second court, the Foujdari Adalat, was to oversee trials for crimes and misdemeanors.  The revenue collectors of each district were to preside over the civil courts, thus consolidating in British hands control over revenue and property disputes.  The civil courts would apply Muslim law to Muslims, and Hindu law to Hindus.  The criminal courts would apply Muslim law universally.  An appellate structure was also created, with one of two courts at Calcutta to hear appeals from inferior civil courts.

Though British (Company) officials would preside in civil courts, the system built in formal and informal roles for Mughal officials.  In a move that was purely pragmatic, zamidars were allowed to maintain jurisdiction over local, petty disputes.  They had no formal rights to such jurisdiction, but the system simply would not function effectively without their playing a role they had assumed in the Mughal system.  The criminal country courts continued to be operated entirely by Mughal officers, and in the civil courts, Muslim and Hindu legal experts were given monthly salaries as Company employees for their work in advising on local and religious law.

This arrangement allowed matters of interest to the East India Company to be controlled by legal rules issued by the Company, with Muslim and Hindu law to govern local populations in their own affairs.  Later, following concern in Britain about the unseemly way in which a private, profit-oriented company was allowed to control the legal arrangements governing a subject population, the British government created its own independent court with authority over British subjects and company employees, overlapping the authority of other courts.   

It is impossible to summarize all the various shapes and forms that law took in the context of colonization.
   Instead I will merely highlight a few common approaches and their consequences, especially in the relationship between transplanted colonial law and local customary law.  The initial approach, as indicated above, was to leave indigenous institutions to function as they would, especially in the hinterlands, where colonizers had limited interests and scant power.  When colonizing powers tried to expand the reach of law, three basic strategies were applied to incorporate local customary or religious law: the codification of customary or religious law; the application by state courts of unwritten customary or religious law in a fashion analogous to the common law; the creation (or absorbtion of) informal courts run by local leaders.
  The customary law officially recognized by the system was often limited to family law issues, minor crimes, issues unique to the customary or religious law, and minor disputes.  Often repugnancy or supremacy clauses indicated that particularly offensive (by the colonizer’s standard) local laws or practices were invalid; and the official state court often would have final authority over indigenous courts.

All of these strategies suffered from various defects, and none were entirely successful in replicating customary or religious law.
  The basic problem is that local norms and processes could not be removed from their original medium without losing their integrity.  In many indigenous contexts, rules were not treated as binding dictates that governed disputes, but rather as flexible rules that could be negotiated in the course of coming to a resolution.  “The essence of the customary systems may be said to have lain in their processes, but these were displaced, and the flexible principles which had guided them were now fed into a rule-honing and –using machine operating in new political circumstances.”
  

Recent scholarship, moreover, has shown that some of what was identified as customary law was not in fact customary or traditional, but inventions or selective interpretations by colonial powers or sophisticated indigenous elites who created customary law to advance their interests or agendas.
   A more innocent explanation, which was true in many situations, is that colonizers began to affirmatively incorporate customary law into the state legal system after a lengthy period of contact, by which time customary law and practices had been transformed or forgotten.  The essential point is that, despite the label “customary law,” it should not be assumed that the laws faithfully matched prevailing customs or social norms.  

In many locations, what resulted was a dual legal system with various complex mixtures and combinations, and mutual influences.  Coexisting within the ambit of an overarching legal system, state court processes and norms were modeled from the colonizing power, while customary or religious courts enforced local norms.  Jurisdictional rules (often based on the personal principle) and conflicts of law rules governed the internal relations between these systems.  Customary and religious courts sometimes adopted the forms and styles of state courts; courts on both sides of this dual system influenced one another in various ways, including exchanging or recognizing the other’s norms.  In some situations, the official law was markedly distant and apart from the local law, often set forth in the language of the colonizer which many indigenous people did not speak; its effective reach limited to urban areas where the institutionalized presence of the state legal system was stronger.  

Following decolonization, in many locations customary law enjoyed an official boost in status, and in many Muslim countries the Shari’a was given greater recognition; indeed, in some instances customary law or Shari’a were accorded a position of supremacy over official state law.  But in all of these situations it remained the case that a large bulk of the law, controlled by legal professionals, was transplanted in origin, and dealt with economic or government affairs or other instrumental uses of law.  As before, customary and religious law controlled selected areas, usually marriage, inheritance, familial property rights, customary or religious offenses.

It is essential to recognize that the priority officially accorded to state law in these situations says nothing about the power of law in social life.  In many locations during and after colonization, state legal institutions were relatively weak by comparison to other normative systems, were poorly developed, under funded, and in presence limited to the larger towns or cities.  Since the bulk of state legal norms often were transplanted from elsewhere, they almost inevitably did not match the norms that prevailed in social life.  Thus, while the transplanted law held the upper hand on its own turf within the context of the legal system, matters were reversed in social life, where the state legal system frequently was unable to dictate its terms.

To offer additional generalizations about these extraordinarily varied situations would be hazardous, but one further observation can be made, as it as turns up repeatedly in close studies of these situations.  Although it is correct to say that colonizers used law to established their rule and advance their interests, this is not the whole story.  Time and again the local populace has proven impressively adept at influencing and utilizing the transplanted legal systems to their advantage.  As Benton detailed, indigenous people demonstrated a remarkable awareness of the differences in norms and processes between the various coexisting legal systems and showed a strategic understanding of how to exploit these differences, invoking whichever system serves their particular purposes, pitting one system against the other when the need arose.   From the standpoint of a legal authority trying to consolidate its rule, legal pluralism may be considered a flaw to be rectified or lamentably accepted.  From the standpoint of individuals or groups subject to legal pluralism, it can be a source of uncertainty, but it also creates the possibility of resort to alternative legal regimes.

By the outset of the 20th century, the project of state building using law had reached maturity on a global basis, with mixed and varied results.  In Western Europe, the preexisting legal pluralism of the Middle Ages had been subsumed within a unified legal system, though cultural and religious plurality continued to exist beyond the ambit of the legal system, without official legal status or sanction.  Outside of Europe, especially in colonial and post-colonial situations, an overarching legal system was in place which internalized and explicitly recognized a plurality of norms and institutions.  Old multinational empires, like the Ottoman, Hapsburg, Russian, and Chinese, also had unified systems that recognized internal plurality.  Although states uniformly claimed a monopoly law as the exercise of legitimate force, the capacity of states to live up to this claim varied widely.  In many areas of the world, ranging from pockets in densely populated urban areas, to rural areas or the dense jungle, state law was largely impotent, capable only of episodic or specific interventions.  In all situations, norms and institutions that rivaled the state in controlling and influencing the behavior of people continued to thrive. 

Late Twentieth Century Legal Pluralism

At the close of the 20th century, the various modes and manifestations of what has been labeled “globalization” has given rise to yet another wave of legal pluralism.
  Globalization refers to a cluster of characteristics that reflect an increasingly interconnected world: the migration of people across national borders; the creation of global networks of communication (mass media and the internet), global transportation systems, global financial markets, and supranational regional entities or organizations (European Union, World Trade Organization, NAFTA, ASEAN); the consolidation of a global commercial system comprised of transnational corporations with production and sales networks that span countries around the world; the presence of non-governmental organizations that carry on activities around the world; the infliction of global or transnational environmental damage (damage to the ozone, global warming, Chernobyl nuclear fallout, depletion of fish stocks, acid rain and chemical pollution of rivers that cross several countries, etc.); and terrorism with a global reach.  

Connected to globalization, observers have noted that states are losing power in various ways.
  As in the example of the European Union, states have give up some of their sovereign power to control their own affairs in certain economic, political and legal respects, subjecting themselves to a higher authority.  States also have broken up internally into smaller units more closely tied to communities of shared identity, as occurred with the former Soviet Union and Yugoslavia; a similar process short of complete separation can be seen in the movements for greater autonomy in Scotland, Quebec, Kurdistan, the Basque regions of France and Spain, and other places.  In addition to these political developments, states have lost their capacities to guide or protect their economies, as virtually every state is now deeply enmeshed in and subject to the vagaries of the hyper-competitive, free-wheeling global markets.  

Furthermore, and more immediately relevant, there are evident signs of a diminishment of the state’s traditional legal functions.  Private security forces now patrol and maintain order in gated communities, universities, public entertainment (theme parks, concerts, sporting events), public facilities (libraries, schools), shopping malls, corporate headquarters, many small private businesses, and even public streets (neighborhood watch).  Many private organizations and institutions promulgate rules to bind themselves and others under their purview.  In situations of dispute, many parties are choosing (or being required) to bypass state court systems seen as inefficient, unreliable, too costly, or too public, resorting instead to arbitration or private courts.  Many of the massive slums that have become commonplace in large cities around the world function with scant official legal presence; order is maintained and intercourse conducted through other mechanisms.

Observers have identified or described many of these developments in terms of legal pluralism.  One prominent theme, called “International Legal Pluralism,” is that the international legal system is internally pluralistic, with a multitude of separate tribunals (over 125 by one count), from the International Court of Justice to the International Criminal Court, and separate bodies of legal norms tied to subject matters (e.g. trade, human rights, intellectual property, law of the sea, crimes against humanity, pollution) that are not coordinated with one another and can overlap or conflict.
  A dispute over whether a country can make available for its population generic drugs for the treatment of AIDS, for example, simultaneously raises issues that fall with the jurisdiction of the WTO and under the purview of the World Health Organization, each of which has different norms and purposes.
  Not only is the international system fragmented, additional complications arise because domestic or national courts incorporate international law in different ways and to different degrees.  The same kind of fragmentation and lack of coordination also takes place on the regional level.  Within the European Union, for example, member states have their own legal regimes that vary in certain respects from other systems, and may conflict with overarching EU laws and institutions.  

A second theme prominent in the literature highlights the invocation of human rights norms (the UN, European, or Americas declarations), often by NGO’s, to challenge state laws or actions or customary laws or cultural practices.
  An increasing number of suits are being brought in supranational human rights courts, like the European Courts of Human Rights or the Inter-American Court of Human Rights, by citizens seeking redress against their own state.  In these situations the norms and institutions of one legal system is being pitted against another.

A third theme of the global legal pluralist literature is the growth of ‘self-creating,” “private,” or “unofficial” legal orders.  A theorist who has elaborated this line of thinking, Gunther Teubner, suggests that functionally differentiated systems have developed with a global or transnational reach—commercial transactions, the internet, and sports organization, for example—that generate their own regulatory orders.  What observers have dubbed the new lex mercatoria is the example most mentioned.
  Transnational commercial transactions are increasingly conducted according to a body of legal rules that is not entirely tethered to the international legal system or to any particular nation state.  Its norms are derived from a number of international conventions on commercial contracts, from standard terms utilized in model contracts or often used agreements, and from business customs or usages.  Disputes between contracting parties are resolved through international private arbitration.  What makes the lex mercatoria noteworthy is that its norms, practices, and institutions are self generated by the parties and their lawyers, although it intersects at various points with international law norms and national courts (when parties seek recourse post-arbitration).  A different version of privately created rules focuses on the efforts of NGOs to pressure corporations to adopt better practices, drafting and voluntarily adopting, for example, corporate codes of conduct dealing with labor.
  The primary actors in these contexts are transnational corporations, NGOs (Amnesty International, Greenpeace, etc.), trade associations, various subject matter specific agencies, and the lawyers who serve them; their collective activities are creating a multiplicity of regulatory orders with global reach.

A fourth theme relates to the creation of “trans-governmental networks” that have regulatory powers and implications.  “For example, the 1990s saw the creation of the Financial Stability Forum, a network composed of three trans-governmental organizations—The Basle Committee on Banking Supervision, the International Organization of Securities Commissioners, and the International Association of Insurance Supervisors—along with other national and international officials responsible for financial stability around the world.”
  Active networks have also been created among judges, NGOs, and development organizations, among others.  The multiplication of these networks beyond the direct control of any national or international agency,  according to observers, constitutes another form of legal pluralism. 

A fifth theme relates to the global movement of people.  Within nations, people are moving in droves from the countryside to the burgeoning cities in search of jobs and a better life.  People are also moving in large numbers from one nation to another for the same reasons, often settling in immigrant communities in the new land.  When they move, they bring their own cultural and religious norms, which may conflict with the official legal rules of the new land.  A study of Muslims in England, for example, showed that many Muslims continue to practice polygamy, consistent with their religious law but inconsistent with English law.  The author observed that “Muslim law is still superior and dominant over English law in the Muslim mind and in the eyes of the Muslim community[.]”
  

These studies of global legal pluralism can be roughly divided into two approaches with different implications.  One approach, represented in the first two themes identified above, focuses on the fragmentation or plurality among international or transnational tribunals and bodies of law, and the conflicts that arise owing to clashes amongst these versions of law and with national laws.  The emphasis in this first version is to find ways to rationalize (or lessen the clashes within and among) the complex of national, transnational, and international legal systems.  

The second approach, represented in the third theme especially, multiplies the plurality identified in the first approach by also counting as “law” a range of private or unofficial forms of law.  People who take this approach tend to be social scientists interested in law as a social phenomenon,
 although a few are international lawyers.
  

Notwithstanding these differences, an insight common to both approaches is that people, groups, corporations, and governments, are well aware that situations of legal or regulatory pluralism provides opportunities to strategically select or invoke particular legal regimes to advance particular goals.    

A final observation about global legal pluralism will help introduce the next subject.  Although the phenomena just described are real, the focus on global legal pluralism as such is not just the product of changes in the world, but is also the consequence of two particular changes in the way the situation is viewed.  Two shifts in perspective have, in a sense, “created” global legal pluralism.

The very act of positing the global or transnational level as the starting point of the analysis shifts the frame of reference in a way that immediately “produces” legal pluralism.  If one envisions matters from the standpoint of a global legal system, that legal system is immediately pluralistic because it contains and interacts with a multitude of coexisting, competing, and overlapping legal systems at many levels and in many contexts.  Or to put the point another way, all of the phenomena just identified as characteristic of globalization also were present fifty years ago, albeit in less intensified forms; several of them, including international law, have been present since the middle ages.  Conflicts of law regimes and rules about jurisdiction have existed for centuries to deal with these situations.  Forum shopping is a familiar phenomenon.  Until recently, however, no one thought to describe these common situations as a matter of legal pluralism.  

As an illustration of this point, consider the European Union.  When the overarching union came into existence through a series of agreements and institutional manifestations, it was legally plural in the double sense that the member nations had their own legal systems and norms different from one another, and these systems interacted with the broader EU legal system and norms.  Note, however, that such combinations or federations with internal diversity and conflict with the national level are common—take the United States for example—yet heretofore the term legal pluralism has rarely been applied to these situations.  Even hierarchically organized and unified legal systems, again take the United States, have internal conflicts between different bodies of law or institutions that must be rationalized, but few people think of this as a matter of legal pluralism.  Global legal pluralism, when viewed in this light, is in a sense “produced” when one takes seriously the global or transnational legal order, while keeping an eye on the evident divergences and conflicts.  

The second alteration in perspective, which the second approach to global legal pluralism engages in, relates to what one considers “law” for the purposes of legal pluralism.  As indicated, discussions of legal pluralism on the global level routinely include various forms of private regulation, private dispute resolution bodies, and the activities of private entities like NGOs or trade associations.
  Adherents of this approach, for example, assert that an international sports league and the internet give rise to their own “legal” orders.  The mere fact of framing law in these inclusive terms “produces” a profusion of legal orders, and hence produces legal pluralism, for social life is chock full of norms and regulations.

PART II.  THE STRANGE CAREER OF THE CONCEPT OF LEGAL PLURALISM    

Now I will shift from talking about situations of legal pluralism to focusing on the academic effort to come to grips with it.  Legal pluralism first began to garner attention within academia in legal anthropology in the 1970s through a few works that studied law in colonial and post colonial situations.  In the late 1980s, legal pluralism moved into center stage in sociolegal studies generally, when prominent scholars labeled it “a central theme in the reconceptualization of the law/society relation,”
 and the “key concept in a post-modern view of law.”
  Since then, it has become an increasingly popular notion, penetrating comparative law, international law, and legal philosophy (in a limited way).
  Despite its apparent success, the notion of legal pluralism has been dogged continuously by deep conceptual disagreement and confusion.  

Debates about legal pluralism have been unusually heated, and show no sign of resolution despite more than twenty years of dedicated efforts at conceptual clarification.  A factor that contributes to the continuing disagreement is that participants come from so many different disciplines with such different orientations and purposes.  An international lawyer who talks about legal pluralism has something very different in mind from a legal anthropologist who talks about legal pluralism.  People using the concept also have different motivations and purposes.  Some are avowed social scientists dedicated to working out a social scientific approach to law, some are critical theorists who invoke the notion as a means to delegitimize state law, and some are seeking a useful way of examining these complicated situations.  .

No purpose would be served by rehashing the debate over legal pluralism,
 which I have written about elsewhere in detail.
  Instead I will summarily identify the core problem it suffers from.  Social scientists who tout the concept of legal pluralism proclaim emphatically that law is not limited to official state legal institutions.  To the contrary, they insist, law is found in the ordering of social groups of all kinds.  This stance necessarily raises the issue of what is and what isn’t law.  But the question “what is law” has never been resolved, resisting innumerable efforts by legal theorists and social scientists.

John Griffiths, a leading theorist of legal pluralism, whose 1986 article “What is Legal Pluralism?” remains the seminal piece in the field, offered the answer most widely adopted by legal pluralists.  Griffiths identified Sally Falk Moore’s concept of the “semi-autonomous social field”—social fields that have the capacity to produce and enforce rules
—as the best way to identify and delimit law for the purposes of legal pluralism. 
  There are a multitude of rule generating fields in society, hence there are a multitude of legal orders in society, including the family, corporations, factories, universities, sports leagues, and indeed just about any social arena with forms of social regulation.  

The problem with this approach, as Sally Engle Merry noted almost 20 years ago, is that “calling all forms of ordering that are not state law by the term law confounds the analysis.”
  Merry asked: “Where do we stop speaking of law and find ourselves simply describing social life?”
  Legal pluralists have struggled valiantly but unsuccessfully to overcome this problem.  In an article canvassing the conceptual issues surrounding legal pluralism, Gordon Woodman, another leading writer on the subject, conceded that legal pluralists were unable to identify a clear line to separate legal from non-legal normative orders.  He observed: “The conclusion must be that law covers a continuum which runs from the clearest form of state law through to the vaguest forms of informal social control.”
  Consistent with this view, a recent theorist on legal pluralism suggested that law can be found in “day-to-day human encounters such as interacting with strangers on a public street, waiting in lines, and communicating with subordinates or superiors…”

  Nothing prohibits legal pluralists from viewing law in this expansive, idiosyncratic way, although common sense protests against it.  Just about every form of norm governed social interaction is law, when understood in these terms; just about everything we do with one another is governed by norms.  Hence, we are swimming—or drowning—in legal pluralism.  

One might argue in criticism of this approach to legal pluralism that law is just one type of normative system or regulatory system, whereas it expands law to swallow all normative systems and all regulatory systems.
  Virtually every normative system down to and including the conventions that relate to how people in a social group address one another, is a species of law under this approach.  One might ask why we should call this legal pluralism rather than, what seems to be more fitting, normative pluralism or regulatory pluralism.  In answer to this question, a prominent legal pluralist, Boaventura de Sousa Santos, answered bluntly: “Why not?”
 

Although there are additional complexities to the concept of legal pluralism, those are the fundamental issues, and they have been known for decades.  Rather than continue with the debate, I will instead briefly return to John Griffiths, for his intellectual progress over the years offers an important cautionary tale.  A very sophisticated theorist, Griffiths was for two decades the most strident proponent of legal pluralism.  In his leading article “What is Legal Pluralism?,” Griffiths flatly declared that “Legal pluralism is the fact.”  “’Legal pluralism’ is the name of a social state of affairs and it is a characteristic which can be predicated of a social group.  It is not the name of a doctrine or a theory or an ideology…”
  

Yet from the very outset Griffiths was faced with an inconvenient thorn in the heart of his theory.  As he recognized,
 Sally Falk Moore, who created the notion of the semi-autonomous social field that Griffiths adopted to identify law,
 did not apply the label “law” to her own concept.  Instead she proposed the unwieldy term “reglementation,” which, understandably, did not catch on.  In her most recent commentary on legal pluralism, an essay she published in 2001, Moore laid out Griffiths’ account of legal pluralism without mentioning that he adopted her idea at the core of his approach.  She then issued this criticism:

Following Griffiths, some writers now take legal pluralism to refer to the whole aggregate of governmental and non-governmental norms of social control, without any distinction drawn as to their source.


However, for many purposes this agglomeration has to be disaggregated.  For reasons of both analysis and policy, distinctions must be made that identify the provenance of rules and controls (Moore 1973,1978,1998,1999,2000).

The first publication Moore cites in support of her objection is the article that sets out her conception of the semi-autonomous social field,
 and the second publication she cites is her seminal book, Law as Process,
 which elaborates on and applies the semi-autonomous social field in various contexts.  Her implicit message repudiating Griffiths’ use of her concept to locate “law” is unmistakable.  In case anyone missed the point, in the next paragraph Moore identified several social phenomena usefully highlighted by legal pluralism, including this: “the way in which the state is interdigitated (internally and externally) with non-governmental, semi-autonomous social fields which generate their own (non-legal) obligatory norms to which they can induce or coerce compliance…”
  Recall that under Griffiths’ account, the norms of the semi-autonomous social field are law.  In this passage—by pointedly injecting the qualifier “non-legal”—Moore politely yet firmly demurs.


The story of the strange career of the concept of legal pluralism does not end there.  In a 2005 article discussing legal pluralism, John Griffiths made a stunning series of assertions:


In the intervening years, further reflection on the concept of law has led me to the conclusion that the word ‘law’ could better be abandoned altogether for purposes of theory formation in sociology of law….


….It also follows from the above considerations that the expression “legal pluralism” can and should be reconceptualized as “normative pluralism” or “pluralism in social control.”

What makes these statements stunning is Griffiths’ preeminent role in developing and promoting the concept of legal pluralism, often with an air of absolute confidence.  In an article ten years ago, for example, Griffiths wrote that law everywhere “is fundamentally pluralist in character,” and “anyone who does not [accept this] is simply out of date and can safely be ignored.”
  Today Griffiths admits—with courage and to his great credit—that his conception of legal pluralism was a mistake.  Concluding that it is impossible to adequately conceptualize law for social scientific purposes,
 Griffiths now agrees with critics that what he previously identified as “legal pluralism” is better conceptualized as “normative pluralism.”


In light of these developments, the concept of legal pluralism stands in a peculiar state.  The originator of the most “widely used conception of plural legal orders,” Sally Falk Moore, repudiates the use of her idea to identify law.  The most ardent promoter of the concept of legal pluralism for more than twenty years, John Griffiths, who wrote the single most often cited article on the subject, now repudiates his own conception as well.  Nonetheless, the notion of legal pluralism continues to spread, apparently growing in popularity. 

What makes the notion of legal pluralism so irresistible, despite its unresolvable conceptual problems, is the plain fact that diverse, competing and overlapping legal orders appear to be everywhere.  Griffiths was right that legal pluralism is a fact.  Where Griffiths went wrong, he now recognizes,
 was in thinking that law could be formulated as a scientific category.  Law is a “folk concept,” that is, law what people within social groups have come to see and label as “law.”
  It could not be formulated in terms of a single scientific category because over time and in different places people have seen law in different terms.  State law is currently the paradigm of example of law, but at various times and places, including today, people have considered as law: international law, customary law, various versions of religious law, the lex mercatoria, the ius commune, natural law, and more.
  These various versions of law do not all share the same basic characteristics—beyond the claim to represent legitimate normative authority—which means they cannot be reduced to a single set of elements for social scientific purposes.

Fortunately, it is not necessary to construct a social scientific conception of law in order to frame and study legal pluralism.  As proof of this point, notice that the first part of this paper extensively elaborated on situations of legal pluralism in the medieval period, during colonization, and on the global level today without positing any particular conception of law.  

Part I and Part II of this paper link together in this fashion: Part II suggests that a concept of law cannot be satisfactorily formulated for the purposes of legal pluralism; Part I demonstrates that it is not necessary to have such a conception to fruitfully discuss these situations.  This brings us to the third and final part of the paper.

Part III will lay out a framework for the study of legal pluralism that highlights many of the important and interesting features of situations of contemporary legal pluralism while avoiding the aforementioned conceptual problems.

PART III:
A FRAMEWORK FOR LEGAL PLURALISM

The elements of the framework will be laid out in a series of assertions without extensive elaboration and without supportive argument.  This exploratory framework is drawn from a broad reading of the literature of legal pluralism.  I will first specify six alternative systems of normative ordering, then elaborate on a series of issues related to these systems and their interaction, raising matters that frequently arise in legal pluralist studies.

Six Sources of Normative Ordering in Social Arenas


When the notion of legal pluralism is invoked, it is almost invariably the case that the social arena at issue has multiple active sources of normative ordering.  The forms of normative ordering commonly discussed in studies of legal pluralism can be roughly separated in the following six categories: 1) Official legal systems; 2) Customary/Cultural normative systems; 3) Religious/Cultural normative systems; 4) Economic/Capitalist normative systems; 5) Functional normative systems; 6) Community/Cultural normative systems.  


Official or positive legal systems characteristically are linked to an institutionalized legal apparatus of some kind; they are manifested in legislatures, enforcement agencies, tribunals; they give rise to powers, rights, agreements, criminal sanctions, and remedies.  This category encompasses the entire panoply of whatever is typically regarded as law-related or legal, ranging from traffic laws to human rights.  The modern period is marked by a vast expansion, proliferation, penetration, and multiplication of official legal systems, which social theorists have labeled the juridification of the life world.  Official legal systems can coexist in an uncoordinated fashion a given social arena with different sources and institutions that can conflict with one another.  Citizens in the European Union, for example, are subject to laws and regulations generated locally (city or township), at district or state levels, at national levels, at the level of the European Union, and internationally.  These versions of official law have never been completely reconciled with one another, and many are based upon separate institutional structures with potentially conflicting jurisdictions and norms.  


The other five categories—customary/cultural, religious/cultural, economic/capitalism, functional, and community/cultural—are systems of normative ordering that are distinct from the official legal systems.  Customary normative system include shared social rules, customs, and habits (often “traditional”), as well a social institutions and mechanisms, from reciprocity, to rituals, to festivals, to dispute resolution tribunals, to councils of traditional leaders.  The term “customary” (and its local translation) is a label usually invoked in post-colonial societies, and has limited application to other contexts.  The very notions of “customary” or “traditional” were creations of and reactions to colonization, in which the norms and institutions of indigenous societies were marked (for various purposes) as distinct from the transplanted norms and systems of the colonizers.  In my use of the terms, these are not sociological notions, but rather constructed labels and categories that were created for specific purposes in the specific circumstances of colonization.  Once created, these labels have been carried over and continue to the present in coexistence with official legal systems.  

Religious normative systems are in some societies an aspect of and inseparable from customary normative systems, and both can be considered aspects of culture (hence they share the term “cultural”); yet religion merits separate mention for the reason that it is often seen by people within a social arena as a special and distinct aspect of their existence.  Religions typically are oriented toward the metaphysical realm, and religious precepts usually carry great weight and significance for believers within a social arena.  Certain bodies of norms are seen as specifically religious in origin and orientation, often set out in written texts (Bible, Koran, Torah), commentaries, and edicts; formal religious institutions as well as informal mechanisms exist with norm enforcing (as well as other) functions.

Although customary and religious sources of normative ordering are usually seen in terms distinct from and broader than official legal systems, they also can contain a subset of norms that have specifically “legal” status, in two different senses: 1) through recognition by the official legal system, or 2) on their own terms.  In the first sense, many official legal systems explicitly recognize and incorporate customary norms and institutions, and religious norms and institutions.  Many post-colonial state legal systems, for example, acknowledge and enforce customary rules and practices in connection with marriage, divorce, inheritance, and other family related issues.  A number of countries create or recognize the jurisdiction of Islamic Courts on various subjects, and some officially recognize the Shari’a as binding law.  At the extreme, in full blown theocracies the official legal system will be inseparable from religious law (they are one and the same system in many respects).  In the second sense, viewed as “legal” on their own terms, certain customary systems have bodies of what the members consider “customary law,” entirely apart from whether the norms and institutions so identified are recognized as such by the official legal order.  Similarly, certain religious norms and institutions are recognized by believers as having “legal” status. “Natural law principles” in the Catholic tradition are an example.  

Economic/capitalist normative systems consist of the range of norms and institutions that constitute and relate to market-based transactions within social arenas.  This ranges from informal norms that govern continuing relations in business communities (including reciprocity, norms that discourage resort to official legal institutions in situations of dispute), to norms governing instrumental relations, to standard contractual norms and practices, to private law-making in the form of codes of conduct, shared transnational commercial norms, arbitration institutions, and so forth, including shared beliefs about norms characterized as “market imperatives.”  Contemporary processes of economic globalization carry along, and are carried by, these normative systems.  Similar to customary and religious normative systems, in addition to general norms and institutions not considered specifically “legal,” a subset of these economic/capitalist norms and institutions are recognized and incorporated by official legal systems, while others are independently recognized as having legal status.  The so-called “new lex mercatoria”—body of law and institutions relating to transnational commercial transactions—is an example of this category.

Functional normative systems are organized and arranged in connection with the pursuit of a particular function, purpose or activity that goes beyond purely commercial pursuits.  Universities, school systems, hospitals, museums, sports leagues, and the internet (as a network) are examples of functionally oriented normative systems, some operating locally, some nationally, and some trans-nationally.  All possess some degree of autonomy and self-governance aimed at achieving the purpose for which they constituted, all have regulatory capacities, all have internal ordering mechanisms, and all interact with official legal systems at various junctures.  Often they have commercial aspects, and they can give rise to communities, but their particular functional orientation makes them distinctive and shapes their nature.

Community/cultural normative system is the vaguest category of the five specified here.  In general terms, it is an imagined identification by a group of a common way of life, usually tied to a common language and history, and contained within geographical boundaries of some kind (though there can be “communities” of interaction which exist purely on the internet comprised of people from around the world).  At the local level, communities consist of thick, shared norms of interaction that constitute and characterize a way of life—including customs, habits, mores, and so forth—but at the broader level of the nation (or beyond) the bonds that constitute a community can be much thinner and mainly defined by a perceived identity.  In its thinnest manifestation (which can nonetheless exert a powerful influence), the norms that bind and define the community may not be definite or reiterated enough to be considered a “system” in the same sense that that applies to the other categories.  Although the processes of globalization have erased former boundaries in many ways, the very same globalizing factors—by stimulating angst in populations about imminent threats to identity, self-governance, and economic opportunities—have also heightened the strength of group and individual identifications with community.  For example, the encroachment of the law, regulations and rulings of the European Union (the tyranny of its unaccountable bureaucracy in Brussels and elsewhere), and the presence of large immigrant communities and populations within the cities with their own religions, languages, customs, moral views, lifestyles and food, have given new salience to local or national identities, to being English or Scottish, or French, or German or Dutch.  The typical claim of community is to have some special connection (descriptive and prescriptive) to or entitlement to support by official state legal systems.  Moreover, under certain circumstances communities can coincide with and be defined in religious or customary terms (or a combination of all three).

In many studies, the term “legal pluralism” is used to characterize the interaction between competing and conflicting official legal system, or between an official legal system and one or more of the other normative systems.  The interplay is complex and multisided.  Once again, to forestall confusion and objections, it must be emphasized that these six groupings are rough labels used to mark off subjects and situations that repeatedly arise works about legal pluralism.  No fundamental sociological or theoretical assertions are made about any of these categories.  They overlap, there are borderline cases, different lines could have been drawn, and different categories could have been created.  The value of this framework depends entirely upon whether it offers a useful way to approach, study, and understand situations of legal pluralism.  That is what the following will attempt to demonstrate.

Clashes Among Normative Systems, and What Fuels Them

The five sources of normative ordering identified above typically make one or more of the following claims: they possess binding authority, they are legitimate, they have normative supremacy, and they have (or should have) control over matters within their scope.  Owing to the dominant tenor of their claims to authority, these coexisting sources of normative ordering are poised to clash, particularly when their underlying norms and processes are inconsistent.  Such clashes are the most dynamic aspect of legal pluralism.  Some of these systems explicitly anticipate that they potentially interact with other systems, and sometimes try to account for this with provisions like conflict rules or choice of law rules; but also often they are silent about interaction with other normative systems.

Clashes can exist within competing versions of each type of normative ordering—as when recognized human rights norms (one body of official law) are inconsistent with the norms of the state law system (another body of official law); and clashes can exist between coexisting normative systems—as when the norms of the official legal system conflict with customary or religious or community norms (whether labeled “legal” or not).  Various mechanisms exist to manage these clashes, which will be taken up shortly, but clashes often remain unresolved, manifested as latent or overt sources of conflict within the social arena.  


These conflicts are commonly fueled from two different directions.  From within the system itself, those actors who have a stake in, represent, or give rise to the institutional structures of competing normative systems (i.e. state officials and legal professionals, tribal leaders, clergy, business people) will defend and exert the power of their particular system in situations of a clash, not only because their genuine commitment to and belief in the system, but also because their identities, interests, status, and livelihoods are linked to it.  Individuals and groups within a social arena also drive conflict by strategic resort to sources of normative ordering as a means to advance their individual or collective goals or vision.  For example, women (and supportive NGOs) have sought redress or protection from official legal norms as a way to escape or combat oppressive customary normative systems (i.e. female circumcision, bride burning).  Business people create or resort to their own dispute resolution institutions (private arbitration) when they view the official legal institutions as untrustworthy, too slow, too adversarial, or too expensive for their purposes.  


Many people within these social arenas are acutely aware of three essential aspects that drive the dynamic: they are aware that the coexisting normative systems make competing claims to authority, they are aware that each has some capacity to exert power within a social arena, and they are aware of the inconsistency of their substantive norms and processes.  These factors provide reasons for social actors to actively exploit situations of legal pluralism in the furtherance of group and individual aims.  In that way, the presence of legal pluralism can promote or generate clashes over and through law.

Power Differentials Between Normative Systems


Situations involving a clash between normative systems bring to the surface the fact that they have different capacities to exert influence that vary depending up subject matters, regions, and situations.  In the absence of such clashes, limited efficacy can be concealed or pass unnoticed.  Official state legal systems, for example, typically claim to possess a monopoly of (legitimate) coercion within the territory of the state.  Only when the edicts of this system are ignored or openly defied by actors resorting to an alternative normative system is the limited power of the state legal system revealed.  In some instances this can break out into actual combat, as when the Islamic Courts in Mogadishu mounted an armed challenge (and initially routed) the official governmental system.  More common are situations in which official legal norms that are contrary to prevailing customary or community norms remain dead letters without effect.  In the absence of a sustained effort by official legal systems, which may lack the resources necessary to accomplish the desired change, the lived norms will continue to govern social action.


A broad generalization can be made about the relative power of the official state legal systems in developed and developing countries.  In developed countries, the official state legal system is highly differentiated (legislatures, police, prosecutors, judges), with entrenched legal institutions supported by a well trained legal profession and a long-standing legal tradition.  Moreover, a legal culture exists in which government officials and the public feel some obligation—out of normative commitment, or owing to a fear of sanction—to abide by the dictates of the official legal system law.  These factors enhance the power of official legal systems to achieve their objectives.  The official legal systems in many developing countries, by contrast, are less differentiated, with less entrenched legal institutions and a less well trained legal profession and a shallower official legal tradition.  The populace can be wary of the official legal system, often transplanted from elsewhere through colonization or voluntarily borrowed, which may be identified with the elite or with a particular subgroup in society.  The power of the official legal system is commensurably weaker.  In these latter situations, customary, religious and community systems may be more entrenched, have deeper roots, and have a greater role in day-to-day social life.  


Power differential also exist amongst official legal systems, for example, as between state legal institutions and international or transnational legal institutions.  Their relative strengths depend upon the circumstances.  International legal dictates can be resisted or ignored by the well developed state legal systems as well as by less developed state legal systems, although the latter might be more susceptible to coercive attempts to achieve compliance.  A more powerful nation would be less concerned about the imposition of economic or other sanctions than would a less powerful nation, for example. 

Whatever the particular mix, official legal institutions seldom are able to dictate their terms or entirely have their way in a clash with other systems.  Customary norms, religious norms, and lived community norms are powerful and resilient to change.  And competing normative systems can align with others (combining their respective powers) in situations of conflict.  These competing systems form a part of one another’s environment, which must be taken account of, anticipated, responded to, and dealt with.  

Two Basic Forms of Socio-Political Heterogeneity (Group and Individual)


Social-political heterogeneity, which usually accompanies legal pluralism, takes two basic forms: group based and individual based.  A group based heterogeneity occurs when a social arena consists of a number of discrete groups, differentiated by language, religion, ethnicity, and culture, and sometimes by clans, factors which can exist in various combinations.  Often these groups make up distinct communities (as identified by members and outsiders).  Sometimes there is a majority group and one or more minority groups; sometimes no single group has a majority of the population and a number of minority groups coexist.  Often they are physically segregated (occupying distinct regions or distinct neighborhoods in urban areas); sometimes they are also segregated by occupation.  A major source of this is the movement of people within nations and across borders, a constant of human history, though accelerating in the raw number of people involved in recent decades (especially in the movement from rural to urban areas).

A crucial factor in situations of group-based heterogeneity is whether one (or more) group disproportionately controls or influences the government and/or the official legal systems within a given social arena.  Groups may have differential opportunities to occupy positions in government and in official legal systems.  Where this is the case, there will be differences among the various groups and their members in their resort to and identification with the government and the official state law.  In these situations, the government and official law are seen not as the law of everyone, but as co-opted by and representing the interests of whichever group(s) controls it.  


An individual based heterogeneity exists in social arenas that contain individuals oriented to Western liberal norms coexisting with individuals oriented to non-Western customary or religious normative systems.  This combination is typical of large urban areas both in the West and in non-Western countries.


Many social arenas combine both kinds of heterogeneity, with rural areas having group based heterogeneity, and urban areas having one or both types.  In Western cities with large immigrant populations, immigrants tend to live in segregated neighborhoods; within these communities, some hold on to the language, values and religions of their land of origin, while others prefer the Western values of the surrounding society.  In large non-Western cities, there are immigrants from the West who live in expatriate enclaves, as well as locals who have been exposed to and prefer Western ways, and there are large groups that maintain their customary or religious or community norms and orientations.


The spread of capitalist economic normative systems and imperatives, as will be indicated in greater detail shortly, is reshaping broad swaths of the world, particularly urban areas.  Its effect is to (on different axes) increase, and simultaneously lessen, heterogeneity.  The increase in heterogeneity is the result of work opportunities that prompt people to emigrate abroad or to migrate internally to cities in ever larger numbers, where they settle with familiar groups and bring along their cultural and religious norms, which differ from those of neighboring groups or communities.  The decrease in heterogeneity takes place because engaging in these economic activities, and living in large cities, exposes immigrants and migrants to a new set of workplace (capitalist) norms and living arrangements that they must conform to.  These new situations disrupt former family and community ties and norms, often completely altering the rhythm and organization of social life (both for the new migrants and for the places left behind).  These immigrants and migrants living in large urban centers are also directly exposed to and bombarded with Western norms carried by the media and commercial enterprises.  They are also exposed to the ways of life of other immigrant communities who live in adjoining communities or in the broader society.


Both kinds of heterogeneity play out in legal pluralism.  It is also important to note, however, that setting out these two kinds of heterogeneity, among groups and among individuals, artificially conceals suppresses attention to another dominant characteristic of these areas: the hybridity and fluidity of groups and individuals.  In a manner of speaking, they absorb aspects of their environment into their respective identities.  The fact that groups and individuals interact in heterogeneous environments inevitably affects both the groups and the individuals, building something new in group and individual identities even as the old identities remain recognizable.  Although it is useful to distinguish forms of heterogeneity, group and individual identities are not static or discrete wholes, but are internally diverse and in a constant state of change

Relations and Strategies Between and Among Systems in Situations of Clash


In each situation of legal pluralism, tensions may arise among coexisting normative systems that create the potential for coexistence without interaction, supportive alignments, or clashes.  A common arrangement, when coexisting communities exist, is for the official state legal system to assume a stance (or posture) of neutrality with respect to the various communities (and religions), allowing a degree of autonomy to each.  This is typical in liberal societies.  Another common alignment (including in liberal societies) is for there to be an identity of some kind between the dominant community and the official state legal system.  Working from these baselines, clashes and accommodations are made between and among other competing normative systems.  Sometimes official state legal systems are oblivious to or purposely ignore the competing normative systems—and are taken by surprise when legal initiatives fail.  When they are aware of the clash and aim to deal with it in some way, official state legal systems utilize a number of strategies, ranging from permissive to prohibitive.


It is not unusual for an official legal system to explicitly condemn or disallow a contrary customary or religious or community norm or institution, but take no action to repress it.  This may be because the legal officials recognize that they lack the power to combat it, or because they are sympathetic to it, yet are pressured by some group inside or outside the social arena to officially (or symbolically) condemn it.  In the latter case, the officials will make a show of support for the official legal norm while subtly resisting efforts to invoke the official system against it (foot dragging by officials, or erecting barriers to actors who wish to invoke the official legal apparatus against the conflicting system).  Another ambivalent strategy, coming from the opposite direction, is for the official legal system to formally “endorse” the competing system (for political reasons), yet do nothing to support it, or even affirmatively (though not openly) work to undermine it.


Another common strategy is for the official legal system to absorb competing systems in some way.  A common method is to explicitly incorporate or recognize customary or religious or community norms, or to explicitly recognize and lend some support (financial or coercive) to existing customary, religious, economic or community institutions.  An example of this in the economic context is when official legal systems recognize the validity of private arbitration decisions, or even encourage (or compel) parties to resort to private arbitration.  Official legal systems recognize or absorb other norms and systems for a variety of reasons.  The private alternative may provide a useful function or service, legal officials may genuinely believe in the validity and legitimacy of the alternative norms and institutions, or political benefits may follow from embracing it, or it may simply be too powerful for the official legal system to supplant.  Absorbing the competing system is also often a way to control or neutralize or influence its activities—by paying the participants, providing them incentives to conform, or by situating the absorbed institution in a hierarchy that accords the official legal system final say.     


  A third alternative in situations of clash is for the official legal system is to make aggressive efforts to suppress or eliminate the contrary norms and institutions.  These situations raise a direct test of the relative power of the competing systems.  When the competing system is longstanding or deeply entrenched, the official legal system is confronted with a formidable task, which it often falls short of achieving.  The barriers against success by the official legal system are also heightened when financial incentives and consequences are tied to the conflicting system, as occurs with economic normative systems.


A clash between or among coexisting official legal systems within a given social arena can also take place, as indicated earlier, and plays out in a variety of ways.  An increasingly common example of this kind of conflict is when individuals or groups file complaints in a human rights court in an effort to invalidate or alter official state law norms or practices.  Official conflict of law rules can be utilized to mediate these clashes, or institutions or institutionalized contexts (like networks comprised of separate groups) can be created to mediate clashes.  Clashes can be resolved through political compromises arranged by their respective institutional authorities.  In some situations the competing official legal authorities will ignore one another, or explicitly refuse to honor their determinations (as when states refuse to honor rulings of the World Court).  One official system may acknowledge the contrary official legal system and accept its findings (begrudgingly or enthusiastically).  Sometimes they will face off in a direct clash which continues unresolved.  Sometimes the most powerful official legal system simply imposes its will on the other through superior raw economic or military or political power.  


Although the primary focus of this discussion has been on clashes between official legal systems and other normative systems (which is often the focus of legal pluralist studies), or between competing official legal systems, clashes also take place between and among coexisting, conflicting customary systems, religious systems, functional systems, or community systems.  There can be, in a given social field, more than one official legal system, more than one customary system, more than one religious system, more than one economic system, more than one functional system, and more than one community system, all of which can overlap, coincide and clash, as the case may be.  Moreover, market imperatives—economic/capitalist normative systems—may penetrate the social arena along a variety of axes, consistent with or (often) contrary to the norms of customary, religious, functional, and community systems.  The potential combinations, mixes and matches, are limitless.


To avoid a misunderstanding, a corrective reminder must be injected at this point. The above discussion emphasizes potential clashes owing to the presence of overlapping inconsistent norms and processes.  As several of the points made above indicate, however, inconsistency does not necessarily lead to a clash.  In some situations the inconsistent legal and/or normative systems may exist side-by-side without overt conflict; people within the systems and the social arena may be aware of the inconsistencies but prefer to avoid or suppress potential conflicts.  In some situations, despite potential inconsistencies, the coexisting systems may actually support or bolster one another.  The private arbitration tribunals of the lex mercatoria, for example, represent an avoidance of state legal systems, yet state legal systems support this putative rival every time judges pay deference to or enforce arbitration decisions.  Despite their many differences in norms and orientation, to offer another example, customary law regimes receive essential support from state legal systems that recognize them, and the state legal systems that do so in turn benefit by enhancing their legitimacy in the eyes of the populace as well as by demonstrating their superior power through the very act of granting recognition to customary law.  Thus, while the emphasis in this discussion focuses on clashes, what results may also be a conflict-free or complementary coexistence, both from the standpoint of the coexisting orders and from the standpoint of strategic actors within situations of legal pluralism.

Owing to the complexity and variety of these situations, few generalizations beyond the above statements can be offered about interactions and strategies that arise in clashes between coexisting normative systems.  Four assertions will be offered tentatively, the first one relating to the interaction among the systems, and the final three relating to the choices made by strategic actors to invoke the systems.  

The first assertion is that, riding on the tidal wave of economic globalization, the most powerful contemporary impetus, momentum, and penetration of new norms is taking place through the economic/capitalist normative system.  Market systems and capitalism—in conjunction with the massive transfers of population worldwide from non-Western countries to Western countries and from rural to urban areas, and with major increases in population (outside the West)—are remaking broad swaths of social life, often with the support of official state legal systems.

The second assertion is that when a clash between normative systems takes place, strategic actors within that arena will seek to enlist the endorsement or support of existing official legal systems, to, if possible, lend legitimacy, resources, and coercion to their cause.  In many situations, official legal systems possessed enhanced institutionalized support and symbolic authority.  Where there are coexisting official legal systems, those engaged in the conflict will resort to the official legal system that aligns with their cause.  Women’s rights advocacy groups may, for example, invoke human rights claims against customary or religious norms; in response, customary or religious advocates will invoke official legal norms that recognize the validity or worth of customary or religious norms.  The main exception to this first generalization is that parties might not resort to a particular official legal system when they protest against its claim to authority in that arena; situations of this sort range from traditional leaders who dispute the authority of state law over certain matters, to organized separatist movements that are fighting the state politically and militarily.  

The third assertion is that important factors that affect individuals and groups in the strategic choices they make in situations of legal pluralism are the “distance” (geographical and cultural) and other barriers (information, expense and delay) that exist in connection with each system.  To invoke official legal systems often requires information and access to legal professionals; possible barriers include high cost, lengthy delay, great distance from the official legal apparatus (requiring travel), and other forms of inaccessibility.  Sometimes these can be overcome with the aid of other interested parties (supportive NGOs), but without this aid or intervention one may be effectively denied the ability to invoke an official legal system.  Even individuals and groups who possess the necessary resources may nonetheless choose to bypass the official legal system (opting for private arbitration or informal resolution, for example) because the official legal system is too costly or unreliable (inefficient or corrupt).  Strategic choices are also influenced by the social or cultural proximity (or distance) of a given system: the more alien or inscrutable a legal or normative system appears, the less understandable and predictable it is, and consequently the less likely an individual or group is to invoke it.  When the advantages offered by a particular system create a sufficient incentive to strategic actors, they may forge ahead notwithstanding the barriers.

The final assertion is that one must not assume that strategic actors pursuing their aims in situations of legal pluralism will consistently or loyally invoke or support the same official legal system or normative system over time.  Long term and short term calculations are involved, especially for repeat players (like NGOs).  Depending on the circumstances, for example: the same party may in one situation support customs in a contest with state law, while in another situation invoke state law against customs; a business entity may routinely utilize private arbitration to handle disputes, but after a painful arbitration loss it may seek recourse to a state legal system, contesting the legitimacy of that particular decision or the entire arbitration system.   Purely strategic actors will be consistent in legally and normatively plural situations only when behaving in that fashion advances their overall interests; otherwise, the course of action in each instance is decided based upon that particular configuration.  

It must also be said, in closing, that many actors in these situations are not driven purely by strategic calculations—considerations of loyalty, principle, familiarity, consistency, and other such factors, influence the decisions and conduct of individuals and groups in situations of legal pluralism.

Common Types of Fundamental Orientation Clashes

The preceding section addressed clashes between coexisting legal and normative systems, and on the conduct of actors within these situations.  This section elaborates on clashes at a higher level of abstraction: on clashes in fundamental normative or value orientation, rather than as specific systems.  Only four major orientation clashes are identified (not an exhaustive list).


Liberal (individualist) versus Non-liberal (non-individualist) cultural norms.  This is one of the most fecund sources of legal pluralist clashes around the world.  Many official legal systems, especially those derived through transplantation (via colonial imposition or voluntarily borrowed) from the West, enact liberal norms that protect individual autonomy, privacy, conscience, bodily integrity, liberty, formal equality, legal protections against state power, and so forth.  Most human rights norms fall into this category, though not all are exclusively liberal.  Cultural and religious norms and practices that have non-liberal orientations are—almost by definition—different from liberal norms.  While difference does not necessarily mean they conflict, often a clash exists.  The most commonly cited issues surround the position and treatment of women, family related issues, and caste related issues—including child marriages, arranged marriages, divorce rights, inheritance rights, property rights, treatment of low caste, and religious imposed punishments.  A clash also shows up in the criminal law context: official legal systems with liberal orientations affix criminal responsibility (in determinations of guilt, as well as imposing punishment) on individuals, whereas many customary systems do so in more collective terms, taking into consideration broader contexts when evaluating actions, as well as family ties and responsibility.  Broadly speaking, in liberal terms an individual commits a crime against society, whereas in non-liberal terms the wrongful action is sometimes seen as a disruption of relations within the community or between families or clans.


Capitalist/market norms and requirements versus customary, religious, or community norms.   Economic norms relating to contract, property, and the requirements of credit can be inconsistent with prevailing customary and religious norms.  A well-known conflict of this sort arises from religious prohibitions against usury, which is inconsistent with modern banking practices of charging interests, although this has largely been reconciled through creative structuring of transactions (as occurs in Islamic societies to comply with the Shari’a).  Another problematic situation occurs in connection with property ownership.  Many customary normative systems characterize property in collective terms (not held by a single person or set of people), they divide up rights over property in a variety of ways (use of the resources, rather than ownership of the land itself), and they do not buy and sell land; in many places, moreover, the identity of families, clans, and villages is integrally tied to the land.  Capitalist economic practices, in contrast, require the ability to buy and sell real property, which is a valuable economic asset, especially for the purpose of serving as collateral for norms.  Western norms banking requirements often do not readily recognize collective ownership or community use rights.  In the course of economic development, owing to the clash between these two normative systems, cultural normative systems are giving way to economic requirements (and sometimes vice versa), with a multitude of direct and indirect social consequences. 


Systems that recognize or draw a sharp separation between public and private realms versus those that do not.  This difference is as an aspect of liberal systems, but it bears separate mention owing to its significance.  Government and law in liberal societies are constructed upon sharp differentiations between the public and private realms.  The government and law are, in some sense (at least in theory and aspiration), neutral presences within society which work for and represent the good of the whole.  Occupants of government or legal positions recognize that public power is to be held and exercised for public purposes, and that public purposes are distinct from the private purposes and interests of the individual and their particular families or groups, as well as distinct from specific customary or religious purposes.  Societies in which the government and law are seen widely as instruments of power available for personal or groups uses, or as an extension of the community, or are seen in terms inseparable from religion (as in theocracies), do not recognize a sharp public/private divide.  The consequences of this difference in orientation are myriad.


Rule-based systems with winners and losers versus consensual systems oriented toward satisfactory resolution.  Both types of approaches involve the application of norms in situations or disruption or dispute—and they exist on a continuum rather than as antinomies—but the overarching orientation of each is different.  This contrast typically arises between official legal systems and local cultural systems, but it also shows up between official legal systems and business communities with repeat players who wish to maintain good relations.  Official legal systems may also differ amongst themselves in the degree to which they are oriented toward producing winners or losers versus finding a consensual resolution.


The orientation clashes identified in this section largely have their origins in the contrast between Western and traditional non-Western societies, which has been the focus of the legal pluralist literature produced by legal anthropologists.  However, as indicated earlier, capitalism driven globalization and a massive shift around the world of population from non-Western countries to Western countries and from rural to urban areas are remaking contemporary societies and cultures in innumerable ways.  These changes will affect the frequency, significance, and reach of the clashes identified above.  The consensual dispute resolution systems studied by legal anthropologists, for example, have often come from small communities with face to face interaction (though parallels exist in modern business networks); similarly, customary normative systems continue to exert the strongest influence in places, quickly diminishing as they are, that have experienced limited penetration from modern economic systems, mass media, government institutions, and public education.  The massive urban areas that serve as magnets to population around world, with populations in the millions, have pockets with survivals of customary normative systems, but increasingly the dominant normative organization is economic and modern (though not necessarily liberal).  Heterogeneity and hybridity, described earlier, are becoming normal.  As these developments continue, the final clash identified above may be relegated to secondary significance, or may be transformed in focus to the contrast between formal and informal, or rule oriented and consensus, decision making within modern contexts.   

Two additional shifts in focus will likely follow from contemporary changes.  Formerly, studies of legal pluralism mainly focused on colonial and post colonial societies, prompted by evident conflicts between official law and indigenous normative systems.  For some time, and increasingly, the focus has turned to Western societies dealing with the presence of large immigrant communities with their own norms that conflict with those of the broader community and of official law.  Moreover, the factors relating to globalization portend that an increase of legal pluralism will occur in connection with conflicts and overlaps between and among the various official legal systems—local, state, transnational and international—as well as with other normative orders, some considered “legal,” as with the lex mercatoria and Shari’a, and others viewed on their own normative terms.  These and other factors related to globalization promise to shift attention to a new set of potential conflicts that arise among plural official legal orders.    

Closing Observations


The longstanding vision of a uniform and monopolistic law that governs a community is plainly obsolete.  The situations of normative and legal pluralism described above are not a passing phenomenon.  The movement of people and ideas—within countries and between countries—is accelerating, increasing heterogeneity along multiple axes (though bringing homogeneity in the spheres of economic/capitalism).  Barring an unforeseen calamity, the spread and penetration of capitalism seems inexorable, bringing many transformative consequences for law, society, politics, and culture in its wake. Existing normative systems—the people who believe in them and the people who hold positions in them—will fight to maintain their power and positions.  People and groups in social arenas with coexisting, conflicting normative systems will, in the pursuit of their objectives, play these competing systems against one another.  Sometimes these clashes can be reconciled.  Sometimes they can be ignored.  Sometimes they operate in a complementary fashion.  But very often they will remain in conflict, with serious social and political ramifications.  To acquire a complex understanding of these situations, one must always keep an eye on two foci: on the normative orders themselves and how they exist and interact with one another, and on how strategic actors relate to, deal with, or respond to legally plural situations.  That was the underlying approach followed in this paper.


As in the medieval period, today there are coexisting, discrete legal orders that can overlap and clash, ranging from various official legal orders to the lex mercatoria and the Shari’a.  As in the colonial period, some legal orders within states are internally plural and diverse with complex combinations of transplanted and indigenous norms and systems.  And globalization is bringing another layer of supranational and international legal regimes, with the potential for directly affecting people no matter where they live.  

When placed in historical context, it becomes apparent that the shape and texture of legal pluralism is intimately connected to the activities and fate of state legal systems.  Legal pluralism was normal before power was consolidated with state structures; after this achievement, legal pluralism was reduced in one context while being increased elsewhere through transplantation; now legal pluralism is being produced once again as certain of the powers held by states are apparently devolving on to other entities or morphing into different political or legal configurations.  

A useful caution is in order as we step back to observe these broader patterns and unpredictable changes.  Although it is essential to recognize legal plurality and its implications, one must avoid falling into either of two opposite errors: the first error is to think that state law matters above all else; the second error is to think that other legal orders are equivalent or parallel to state law.  One must, in each social arena, examine each legal order and each normative order to see what their relations with other normative orders are, to observe their respective capacities to exert power, and to see how they are being utilized or responded to by individuals and groups.  Sometimes state law is very powerful, sometimes it is weak, but rarely is it completely irrelevant or lacking in features that distinguish it from other competing legal or normative orders.   

The forgoing framework brings into relief on the same canvass much of what is discussed by scholars interested in legal pluralism, including legal anthropologists and sociologists, legal comparativists, legal theorists, and international lawyers.  It accomplishes this without stumbling over the conceptual problems that have incessantly plagued the subject.  The conceptual debates that have marked legal pluralism for decades have been structured around issues that could not be resolved, especially the issue of “what is law.”  The theoretical lesson of this paper is that it is unnecessary to resolve these debates to come to grips with legal pluralism.  

For a legal theorist, this is a rather sobering conclusion, for it suggests that high profile theoretical debates can sometimes be confusing distractions.  For those interested in law and society, what matters most is paying close attention to events on the ground, events which routinely outrun or overflow the analytical categories constructed by theorists to contain them.  Many legal theorists and sociolegal scholars occupy themselves with developing multilayered analytical schemes or solving classic conceptual problems.   Theorists perhaps make a greater contribution to knowledge when they see their role as enhancing our understanding of the world mainly by simplifying complex situations, rendering them easier to perceive and understand.  This may be a more humble pursuit, but it is likely to be more valuable and enduring as well.
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