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Address
The Intractable Problem of The Interpretation of
Legal Texts*

JOHAN STEYN†

John Lehane had a brilliant academic career at the University of Sydney. In the
1980s he became Australia’s pre-eminent banking lawyer. He produced many
scholarly publications. The book on equity, which he wrote with RP Meagher (now
a justice of the New South Wales Court of Appeal) and WMC Gummow (now a
justice of the High Court of Australia), is a text known and used throughout the
English speaking world. His appointment as a judge of the Federal Court of
Australia was an inspired choice. The hallmarks of his work were courtesy,
calmness, a deep sense of justice, preciseness of thought, profound scholarship and
an elegant prose style. It is fitting that Allens Arthur Robinson, the result of a
merger which had John Lehane’s blessing, and the University of Sydney, should
dedicate this occasion to the memory of a great Australian. I am particularly
pleased that his widow, Ros, and his children, Lucy, William, Richard and Felicity
are here tonight. It is a great privilege for me to give the first John Lehane
Memorial Lecture.

Some might say that to speak of the intractable problem of interpretation of
legal texts is an exaggeration. After all, unlike other professionals, a judge usually
starts with the comfort that he has a 50 per cent chance of getting the answer to the
question right. Moreover, he has the reassurance of Lord Reid’s advice to judges
that if your average drops significantly below 50 per cent you have a moral duty
to spin a coin.

The centrality of the interpretation of legal texts is not always fully appreciated.
Day by day, in Britain, up and down the country, tribunals, lower courts, the High
Court, the Court of Appeal, and the House of Lords, are concerned with the
interpretation of a variety of legal texts ranging from wills, contracts, statutes,
regulations, bye-laws, various types of ‘soft laws’ and so forth. It amounts to the
preponderant part of the legal work of English judges, perhaps as high as 90 per
cent. I would be surprised to hear that the position is significantly different in
Australia. But the academic profession and universities have not entirely caught up
with the reality that statute law is the dominant source of law of our time. The
interpretation of legal texts is of supreme importance for a modern lawyer.

There are, of course, rules applicable to interpretation, some which are known
by Latin expressions, such as ejusdem generis, expressio unius est exclusio

* The University of Sydney: The John Lehane Memorial Lecture 2002, Wednesday, 25
September 2002.

† The Rt Hon Lord Steyn is a Lord of Appeal in Ordinary.
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alterius, and noscitur a sociis. These underlying rules of interpretation have a role
to play. But, subject to what I will say about constitutional adjudication, ultimately
interpretation does not generally depend on the application of rules. It is an art.
And I would therefore like to start by taking a look at the subject in a more general
way. But I am not putting forward a theory of interpretation. The subject is too
elusive to be encapsulated in a theory. But as a result of the work of legal
philosophers, academic and practicing lawyers, and judges it is possible to take
stock of some modest insights.

I propose to discuss the interpretation of contracts, statutes and constitutional
measures. But before I turn to these particular legal texts, I would put forward four
general propositions which (if correct) go to the heart of interpretation.

First, it is a universal truth that words can only be understood in relation to the
circumstances in which they are used. Adapting one of Wittgenstein’s memorable
examples, one can imagine parents telling a baby-sitter, who agreed to look after
their five year old twins for some hours, that if the children become troublesome
‘teach them a game’1. The parents return to find the baby-sitter playing poker with
the children. Poker is a game. Did the context give a more restrictive colour to the
word ‘game’? Wittgenstein thought the answer was Yes. Judging by my own
grandchildren I am not so sure.

The purpose of interpretation is sometimes mistakenly thought to be a search
for the meaning of words. This in turn leads to the assumption that one must
identify an ambiguity as a pre-condition to taking into account evidence of the
setting of a legal text. Enormous energy and ingenuity is expended in finding
ambiguities. This is the wrong starting point. Language can never be understood
divorced from its context. In the words of Oliver Wendell Holmes, a word is not a
transparent crystal. The true purpose is to find the contextual meaning of the
language of the text, ie, what the words would convey to the reasonable person
circumstanced as the parties were. In Codelfa Brennan J succinctly stated that ‘the
symbols of language convey meaning according to the circumstances in which
they were used’.2 Earlier this year in the Royal Botanic Gardens case your High
Court reaffirmed this observation3. In his classic judgment in Reardon Smith Lord
Wilberforce illuminated this point.4 Speaking of contracts, Lord Wilberforce said
that there is invariably a setting in which the language has to be placed. He made
clear that the court is always entitled to be informed of the contextual scene of a
contract. The same must apply to the interpretation of all legal texts. The failure to
understand this fundamental principle of linguistic jurisprudence and legal logic
has caused great injustices. An example in the field of wills is instructive. Consider
the decision in re Fish; Ingram v Rayner.5 The testator gave his estate to ‘his niece

1 Ludwig Wittgenstein, ‘Philosophical Investigations’ (2nd ed, 1958) note to para 70.
2 Codelfa Construction Pty Ltd v State Rail Authority (NSW) (1982) 149 CLR 337 at 401.
3 Royal Botanic Gardens and Domain Trust v South Sydney City Council (2002) 186 ALR 289 at

293.
4 Reardon Smith Line Ltd v Hansen-Tangen [1976] 2 Lloyd’s Rep 621.
5 In re Fish; Ingham v Raynor [1894] 2 Ch 83.
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Eliza Waterhouse’ during her life. The testator had no niece named Eliza
Waterhouse. But his wife had a legitimate grand niece named Eliza Waterhouse
and also an illegitimate grand niece of the same name. The illegitimate grand niece
was living with the testator and he was in the habit of calling her his niece. This
was powerful objective evidence that the words in the will referred to her. With
wringing protestations about the painful nature of their task, the Court of Appeal
refused to admit the evidence. They held that there was no ambiguity. The
illegitimate grand niece lost what had been left to her. What a grotesque result. The
will could not be understood without knowing the context.

In the interpretation of legal texts the most frequent source of judicial error is
the failure to understand the contextual scene of a legal text. Often judges are not
provided with all the contextually relevant raw materials. The essential setting of
a text may include in a contract case how a market works, in a breach of statutory
duty case competing policy arguments, the structure of a complex statute, the
historical development of legislation, and so forth. There is scope for the
development of something like a Brandeis brief but carefully and concisely
targeted to the relevant context.

The second proposition is that the aim of interpretation of a legal text, whether
it be a private instrument or a public statute, must be to derive a meaning from its
nature and contents. The mandated point of departure must be the text itself. The
primacy of the text is the first rule of interpretation for the judge considering a
point of interpretation. Extrinsic materials are therefore subordinate to the text
itself. Often lawyers argue cases on the reverse hypothesis. Justice Frankfurter
recalled the lawyer who said to the United States Supreme Court ‘the legislative
history is doubtful so I invite you to go to the statute’. Contextual materials must
of course not be downgraded. On the contrary, the judge must consider all relevant
contextual material in order to decide (a) what different meanings the text is
capable of letting in and (b) what is the best interpretation among competing
solutions. But the judge’s task is interpretation not interpolation. What falls
beyond that range of possible contextual meanings of the text will not be a result
attainable by interpretation. There is a Rubicon which judges may not cross:
principles of institutional integrity forbid it.

The third proposition relates to the generalisation that there has been a shift
from literal interpretation to purposive interpretation. What is literalism? This is
straightforward. The tyrant Temures promised the garrison of Sebastia that no
blood would be shed if they surrendered to him. They surrendered to him. He shed
no blood. He buried them all alive.6 That is literalism. It has generally no place in
modern law. On the other hand, it would be an over-simplification to say that there
has been a homogenous shift towards a purposive interpretation of all legal texts.
Much depends upon the particular text. A comparatively strict interpretation of a
documentary credit issued in an international sale may be necessary because a
third party (the bank) must be able to rely on a meaning gathered largely within the

6 This example is given in William Paley, The Works of William Paley (1838) Vol 111 at 60.
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8 SYDNEY LAW REVIEW [VOL 25: 5

four corners of the text. In a network of contracts governing a construction project,
parties ought generally to be able to rely on the obvious meaning of the
interlocking texts. Similarly, fiscal legislation may sometimes require a stricter
approach than social welfare legislation. By contrast, in a consumer transaction the
purchaser of a fridge in a consumer sale may be entitled to a more generous
interpretation of a right to reject a fridge which cannot make ice.

The fourth proposition I have already foreshadowed. Interpretation is not a
science. It is an art. It is an exercise involving the making of choices between
feasible interpretations. Structural arguments must be considered. Competing
consequentialist arguments must be taken into account. Broader policy
considerations may be relevant. Educated intuition may play a larger role than an
examination of niceties of textual analysis. The judge’s general philosophy may
play a role. Ultimately, however, a judge must be guided by external standards in
making his choice of the best contextual interpretation. He must put aside his
subjective views and consider the matter from the point of view of the reasonable
person.

1. Commercial Contracts
Clarity is the aim in drafting commercial contracts but absolute clarity is
unattainable. It is impossible for contracting parties to foresee all the vicissitudes
of commercial fortune to which their contract will be exposed. Moreover, and quite
understandably, business bargains have to be struck under great pressure of time
and events. Often the phenomenon of studied ambiguity obtrudes: the parties
cannot resolve a particular difference but leave it to the court to settle the issue. It
is therefore tiresome for judges to expatiate on the quality of draftsmanship of
commercial contracts. Judges must simply do the best they can with the raw
materials produced in the real world.

The common law does not in principle differentiate between the interpretation
of a rudimentary cobbled together contract and a sophisticated standard form
contract; between the interpretation of a consumer contract and a commercial
contract; or between the interpretation of a domestic and transnational contract.
That is not, however, to say that in working out what is the best interpretation of a
contract a court may not have to take into account, for example, a consumer as
opposed to a commercial context, or the need for uniformity in international
transactions.

In sharp contrast with civil law legal systems the common law adopts a largely
objective theory to the interpretation of contracts. The purpose of the interpretation
of a contract is not to discover how the parties understood the language of the text,
which they adopted. The aim is to determine the meaning of the contract against
its objective contextual scene. By and large the objective approach to the question
of construction serves the needs of commerce. It is, however, less well suited to
delivering practical justice in consumer transactions. There is much to be said for
approaching commercial transactions and consumer agreements somewhat
differently. This is already happening. One of the biggest modern developments in
contract law has been the development of greater rights for consumers, notably in

Steyn.fm  Page 8  Tuesday, February 25, 2003  2:53 PM



2003] THE JOHN LEHANE MEMORIAL LECTURE 2002 9

controls on exemption clauses and requirements of ‘fairness’ in consumer
contracts. In England the principal impetus has been European directives for the
protection of consumers. This has given rise to arguments that there should be two
contract laws; one for consumer transactions, the other for commercial dealings.7

Two recent decisions in the House of Lords explored the extent to which the
context may impress a meaning other than the obvious meaning on contractual
language. In Mannai Investment Co Ltd v Eagle Star Life Assurance Co Ltd8 the
issue was whether a contractual notice by a tenant to determine a lease was valid.
The notice wrongly named the day upon which the tenant would do so as 12
January rather than 13 January. The majority held that the notice was valid.
Essentially, they regarded it as wholly implausible that the tenant only wanted to
terminate if he could do so on 12 rather than 13 January. Given this position the
majority concluded that a reasonable recipient would have understood that the
option was being exercised. In the context 12 meant 13. The minority held that the
notice failed to conform to the requirements of the option reserved in the lease. As
a member of the majority in Mannai I acknowledge that when judgments were
delivered in the House of Lords Chancery, practitioners hoisted a black flag over
Lincoln’s Inn.

The case of Investors Compensation Scheme Ltd v West Bromwich Building
Society9 is important. The particular dispute can be put to one side. It is sufficient
to say that by a majority of four to one the House of Lords upheld the conclusion
of the judge that something had probably gone wrong in the drafting and reversed
a ruling of the Court of Appeal. Lord Hoffmann, speaking for the majority, rejected
the contention that judges cannot, short of rectification, decide on an issue of
interpretation that parties had made mistakes of meaning or syntax. Lord
Hoffmann observed that ‘if one would nevertheless conclude from the background
that something must have gone wrong with the language, the law does not require
judges to attribute to the parties an intention which they plainly could not have
had.’ This was the ratio of the decision. However, in the course of his speech Lord
Hoffmann also observed that the admissible background ‘includes absolutely
anything which would have affected the way in which the language would have
been understood by a reasonable man’. This proposition upset the horses in the
commercial paddock. Commercial judges vented their angst. Subsequently, in
BCCI v Ali Lord Hoffmann explained that his observation only referred to anything
which the reasonable man would regard as relevant.10 Relevance of the extrinsic
evidence to the objective setting of the contract is the expressed criterion. It is,
however, rare for a judge to decide that a text means something that it could not
mean in ordinary or technical language. On the rare occasions when a judge does
this, he does it because he thinks there is an obvious mistake which has been made
by the author of the text and that he has a duty to correct it.

7 George Appleby, Contract Law (2001) Chapters 15 and 17.
8 Mannai Investment Co Ltd v Eagle Star Life Assurance Co Ltd  [1997] AC 749 (hereinafter

Mannai).
9 Investors Compensation Scheme Ltd v West Bromwich Building Society  [1998] 1 WLR 896

(hereinafter Investors Compensation Scheme).
10 Bank of Credit and Commerce International SA v Ali [2001] 2 WLR 735 at 749 (Lord Hoffman).
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The decision in the Investors Compensation Scheme case raised questions
about two sacred cows of English law, namely that the court is not permitted to use
evidence of (1) pre-contractual negotiations of the parties or (2) of their subsequent
conduct in aid of the construction of written contracts even if the material throws
light on the subjective intentions of the parties.11 One view is that these rules
follow from the principle that the task of the court is simply to ascertain the
objectively ascertained contextual meaning of the language of the contract. The
other view is that the restrictive rules are imposed as a matter of legal policy to
achieve certainty. It is, however, important to note that the Vienna Convention on
the Sale of Goods (1986),12 the Unidroit Principles of International Commercial
Contracts [1994],13 and the Principles of European Contract Law (1999)14 in
principle permit such evidence to be taken into account. No doubt this liberality is
due to the subjective approach of the civil law system. Possibly we are swimming
against the tide. In England the rule about prior negotiations may for the moment
be relatively safe. I am less confident about the life expectancy of the rule
excluding subsequent conduct. Business people and, for that matter, ordinary
people, simply do not understand a rule which excludes from consideration how
the parties have in the course of performance interpreted their contract. The law
must not be allowed to drift too far from the intuitive reactions of justice of men
and women of good sense: the rule about subsequent conduct may have to be re-
examined.

In any event, the strict application of these rules had to be qualified in practice.
Pragmatically, it has been decided that if pre-contractual exchanges show that the
parties attached an agreed meaning to ambiguous expressions, that may be
admitted in aid of interpretation.15 That is a substantial inroad on the restrictive
rules. The courts have resorted to estoppel to temper the rigidity of the orthodox
rule regarding the inadmissibility of subsequent conduct. Thus in Vistafjord the
Court of Appeal held that a party may be precluded by an estoppel by convention
from raising a contention contrary to a common assumption of fact or law
(including the interpretation of a contract) on which the parties have acted.16 In
this way the reasonable expectations of parties are given some protection. A more
radical approach to the two restrictive rules may become necessary. It may be that
the differences between commercial and consumer transactions should be more
clearly recognised: a hard-nosed attitude to admitting such evidence in commercial
transactions may be right but in consumer transactions a more relaxed approach
may be necessary.

11 Prenn v Simmonds [1971] 1 WLR 1381; James Miller and Partners Ltd  v Whitworth Street
Estates (Manchester) Ltd [1970] AC 583.

12 Sale of Goods (Vienna Convention) Act 1986 Article 8(3).
13 Article 4(3).
14 Article 5:102.
15 Karen Oltmann v Scarsdale Shipping Co Ltd (the Karen Oltmann) [1976] 2 Lloyd’s Rep 708.

See D W McLauchlan, ‘Common Assumptions and Contract Interpretation’ (1997) 113 LQR
237.

16 Norwegian American Cruises v Paul Mundy Ltd (the Vistafjord) [1988] 2 Lloyd’s Rep 343.
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That brings me to the implication of terms.17 It is part of the interpretative
process. In systems of law where there is a general duty of good faith in the
performance of contracts the need to supplement the written contract by implied
terms is less than in the common law system. The implication of terms fulfils an
important function in promoting the reasonable expectations of parties. Two types
of implication are relevant. First, there are terms implied in fact, ie, from the
contextual scene of the particular contract. Such implied terms fulfil the role of ad
hoc gap fillers. Often the expectations of the parties would be defeated if a term
were not implied eg, sometimes a contract simply will not work unless a particular
duty to co-operate is implied.

The law has evolved practical tests for such an implication, such as the test
whether the term is necessary to give business efficacy to the contract or whether
the conventional bystander, when faced with the problem, would immediately say
‘yes, it is obvious that there must be such a term’. The legal test for the implication
of a term is the standard of strict necessity. And it is right that it should be so since
courts ought not to supplement a contract by an implication unless it is perfectly
obvious that it is necessary to give effect to the reasonable expectations of parties.
It is, however, a myth to regard such an implied term as based on an inference of
the actual intention of the parties. The reasonable expectations of the parties in an
objective sense are controlling: they sometimes demand that such terms be
imputed to the parties.

The second category are terms implied by law. This occurs when incidents are
impliedly annexed to particular forms of contracts, for example, contracts for
building work, contracts of sale, hire etc. Such implied terms operate as default
rules. By and large such implied terms have crystallised in statute or case law. But
there is scope for further development in a rapidly changing world. This function
of the court is essential in providing a reasonable and fair framework for
contracting. After all, there are many incidents of contracts which the parties
cannot always be expected to reproduce in writing.

Ending my discussion of contracts, the black letter approach to interpretation
of contracts has given way to a more commercial approach. It eschews niceties of
language and concentrates on a contextual approach and the structure and purpose
of the transaction. It is to be welcomed. On the other hand, the problem of the
consumer perspective has not been completely solved.

2. Statute Law
In 1882 Pollock described the approach of English judges to statutes as follows:
‘Parliament generally changes law for the worse, and . . . the business of the judges
is to keep the mischief of its interference within the narrowest bounds.’18 This was
an accurate description of the judicial mindset in Victorian times. This approach
led to restrictive interpretation by literalist methods which sometimes blocked

17 Andrew Phang, ‘Implied Terms, Business Efficacy and the Officious Bystander’ (1988) JBL at 1.
18 Sir Frederick Pollock, Essays on Jurisprudence and Ethics (1882) 85.
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12 SYDNEY LAW REVIEW [VOL 25: 5

social progress. It remained the approach of English judges until some time after
the Second World War. But the legal world has changed. Like Australian judges,
English judges now apply purposive methods of construction of statutes.

Except in the rare case where a statute reveals a contrary intention, it is now
settled that every statute must be interpreted as an ‘always speaking statute’. There
are at least two strands to this principle. The first is that courts must interpret and
apply a statute of any vintage to the world as it exists today. That is the basis of the
decision of the House of Lords in R v Ireland case where ‘bodily harm’ in a
Victorian statute governing assaults was held to cover psychiatric injury.19 Equally
important is the second strand, namely that a statute must be interpreted in the light
of the legal system as it exists today.20 Thus the importance the law nowadays
attaches to free speech is a relevant background to the interpretation of earlier
statutes. The rationale of this principle is that a statute is usually intended to endure
for a long time in a changing world. This principle does not apply to contracts.
Arguably, however, there could be a similar development in respect of
international standard form contracts with an intended long life.

It will be rare for a statute to have one obvious meaning which can be
determined without taking into account the context of the legislation. One might
say that a statutory provision that a notice must be lodged within 30 days requires
no resort to contextual material. Even this proposition is not necessarily correct.
The context may throw light on the relative plausibility of interpretations holding
that days include every day of the week or only week days. While the text of the
statute is of pre-eminent importance, it cannot be understood in a vacuum. This
was lucidly explained by Lord Blackburn in River Wear Commissioners v
Adamson as follows:

. . . I shall . . . state, as precisely as I can, what I understand from the decided cases
to be the principles on which the Courts of Law act in construing instruments in
writing; and a statute is an instrument in writing. In all cases the object is to see
what is the intention expressed by the words used. But, from the imperfection of
language, it is impossible to know what that intention is without inquiring farther,
and seeing what the circumstances were with reference to which the words were
used, and what was the object, appearing from those circumstances, which the
person using them had in view; for the meaning of words varies according to the
circumstances with respect to which they were used.21

Legislative language can only be understood against the backcloth of the world
to which it relates. Moreover, sometimes judgments do not fully take into account
the different levels of reasoning at which the context is relevant. As in the case of
commercial contracts, and other legal texts, the context is relevant to what possible
different meanings the language of the text may let in. But the context is again
relevant when the judge comes to select among the possible interpretations the best

19 R v Ireland; R v Burstow [1998] AC 147 at 158D-G.
20 Sir Rupert Cross, Statutory Interpretation (3rd ed, 1995) 51-52; McCartan Turkington Breen (a

firm) v Times Newspapers Ltd [2001] 2 AC 277 at 296A-F.
21 River Wear Commissioners v Adamson (1877) 2 AC 743 at 763.
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one. In any event, it is a fundamental misconception to say that the background to
the statute may only be admitted in the event of an ambiguity. The interpretative
process requires judges to make informed choices.

That brings me to the use of Hansard in aid of interpretation of statutes. As in
Australia, English courts regularly use reports which led to or preceded legislation,
in aid of interpretation. It is part of the setting of a statute. Australian and English
lawyers would agree that there is no reason why Hansard materials should not be
used to identify the mischief against which the statute is aimed. It helps to explain
the background of the statute. Far more troublesome is the use in aid of
interpretation of statements of a government minister in the promotion of a bill as
reflecting the desired intent of the government. Section 15A-B of the Acts
Interpretation Act 1901, as inserted in 1984, permits the use of such material where
the legislation is ambiguous or obscure or where its literal meaning leads to an
absurdity. In England Pepper v Hart22 heralded a parallel development. Doubts
about the reach of that decision have arisen in England. It may be of interest if I
explained the reservations which are now emerging in England.

Pepper v Hart broke new ground by holding that in cases of ambiguity it is
permissible to refer in aid of construction of statutes to statements of a promoter
of the bill. The rationale of this principle was memorably stated by Lord Denning,
‘Why should judges grope about in the dark searching for the meaning of an Act,
when they can so easily switch on the light?’ I have, however, come to the
conclusion that while the actual decision in Pepper v Hart was correct, the broadly
based observations in that case are contrary to constitutional principle.23

In the Westminster Parliament, exchanges sometimes take place late at night in
nearly empty chambers whilst places of liquid refreshment are open. Sometimes
there is a party political debate with whips on. The questions are often difficult but
political warfare sometimes leaves little time for reflection. These are not ideal
conditions for the making of authoritative statements about the meaning of a clause
in a bill. Let me give you the flavour from an explanation by Lord Hayhoe,
reported in Hansard of 27 March 1996. He said:

I remember only too well my first intervention as a new Minister at the Treasury
on the Finance Bill in the very early hours of the morning on a subject about
which I knew absolutely nothing but on which I had a marvellously thick book of
briefing from the Inland Revenue. I appropriately read out the response to some
detailed points that had been made by one of the Opposition spokesmen who
stood up afterwards to say how well I had dealt with the point he had raised and
welcomed my first intervention in Finance Bill Committees. However, I
discovered from my private office afterwards that I had read out the wrong reply
to the amendment. Clearly, it made not the slightest bit of difference.

It is sometimes meaningful and appropriate for a judge to refer to the intention
of parliament in recognition of its supreme law-making power. It is also perfectly
sensible to say that legislation as duly promulgated reflects the will of parliament.

22 Pepper v Hart [1993] AC 593.
23 I have drawn on my paper: Johan Steyn, ‘Pepper v Hart: A Re-examination’ (2001) 21 Oxford

Journal of Legal Studies at 59.
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But it is quite a different matter to ascribe to a composite and artificial body such
as a legislature a state of mind deduced from exchanges in debates. The law can
ascribe to legal persons, such as companies and state agencies, an intention to
commit particular acts. Rules of attribution have been developed to suit the
demands of particular contexts. But the argument that a legislature, operating
through two chambers, may have an intention revealed by statements in debates is
altogether more ambitious. Until Pepper v Hart, under the common law, there was
in England no rule of attribution, or rule of recognition, which treated statements
of ministers as acts of parliament.

The intention under consideration is one targeted on the meaning of language
contained in a clause in a bill and employed in a ministerial statement. A bill is a
unique document. It speaks in compressed language. Parliament legislates by the
use of general words. It is difficult to ascribe to members of parliament an intention
in respect of the meaning of a clause in a complex bill and how it interacts with a
ministerial explanation. The ministerial explanation in Pepper v Hart was made in
the House of Commons only. What is said in one House in debates is not formally
or in reality known to the members of the other House. How can it then be said that
the minister’s statement represents the intention of parliament, ie, both Houses?
The Appellate Committee took the view that opposing views expressed by a
person other than the promoter can safely be disregarded whenever a statement by
a promoter is admitted. This is also an assumption which seems inherently
implausible in respect of the ebb and flow of parliamentary debates. In truth, a
minister speaks for the government and not for parliament. The statements of a
minister are no more than indications of what the government would like the law
to be. In any event, it is not discoverable from the printed record whether
individual members of the legislature, let alone a plurality in each chamber,
understood and accepted a ministerial explanation of the suggested meaning of the
words. For many the spectre of the ever-watchful whips will be enough. They may
agree on only one thing, namely to vote yes. And they have no means of voting yes
and registering at the same time disagreement with the explanation of the minister.
Their silence is therefore equivocal. When one considers such realities of
parliamentary life the idea of determining from Hansard the true intention of
parliament on the meaning of a clause in a bill, and an associated ministerial
statement, looks more and more farfetched. In Black-Clawson24 Lord Reid,
speaking with enormous parliamentary experience, said: ‘We often say that we are
looking for the intention of parliament but that is not quite accurate. We are
seeking the meaning of the words which parliament uses.’ It would have been a
fiction for the House to say in Pepper v Hart that as a matter of historical fact the
explanation of the Financial Secretary reflected the intention of parliament.
Arguably the House may have had in mind in Pepper v Hart that an intention
derivable from the Financial Secretary’s statement ought to be imputed to
parliament. If that were the case, the reasoning would rest on a complete fiction.
The only relevant intention of parliament can be the intention of the composite and
artificial body to enact the statute as printed.

24 Black-Clawson International Ltd v Papierwerke Waldhof-Aschaffenburg AG [1975] AC 591.
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There is a strong case for allowing a statute to be interpreted in favour of the
citizen in accordance with a considered explanation given by a minister promoting
the bill. It is the argument that the executive ought not to get away with saying in
a parliamentary debate that the proposed legislation means one thing in order to
ensure the passing of the legislation and then to argue in court that the legislation
bears the opposite meaning. That is what happened in Pepper v Hart. Lord Bridge
of Harwich said that the Financial Secretary ‘assured’ the House that it was not
intended to impose the relevant tax. He must have taken the view, as did other
members of the majority, that the Revenue in imposing the tax was going back on
an assurance to the House of Commons. That would have been an unfair and
unacceptable result. If such a consequence prevailed it would tend to undermine
confidence in the legal system.

Whether one calls it an estoppel, a legitimate expectation, a principle of
fairness, or whatever else, Pepper v Hart as decided on its facts can simply be
viewed as a tempering of the traditional exclusionary rule in the interests of justice.
On this basis the impact of the decision can be confined to the admission against
the executive of categorical assurances given by ministers to parliament. This may
be a principled justification of Pepper v Hart. And it does not involve a search for
the phantom of a parliamentary intention.

Unfortunately, that is not how the reasoning of the House in Pepper v Hart was
expressed. The House had before it a ministerial statement which it regarded as
favouring the taxpayer. This framework dictated the shape of the arguments and
the judgments. The converse case was not considered. What would the position
have been if the statutory position had been truly ambiguous and the ministerial
statement favoured the Revenue? Ex hypothesi the statement would have come
from a minister promoting the bill and would have been clear on the very question
in issue. It would therefore have been a trump card. A judge who declined to give
effect to it would, on the reasoning in Pepper v Hart, be thwarting the intention of
parliament. What then happens to the principle that if a taxation provision is
reasonably capable of two alternative meanings, the courts will prefer the meaning
more favourable to the subject? Pepper v Hart does not address this question.

The basis on which the exclusionary rule was relaxed ignores constitutional
arguments of substance. Lord Bridge described the rule as ‘a technical rule of
construction’. And implicitly that is how the majority approached the matter.
Surely, it was much more. It was a rule of constitutional importance which
guaranteed that only parliament, and not the executive, ultimately legislates; and
that the courts are obliged to interpret and apply what parliament has enacted, and
nothing more or less. To give the executive, which promotes a bill, the right to put
its own gloss on the bill is a substantial inroad on a constitutional principle, shifting
legislative power from parliament to the executive. Given that the ministerial
explanation is ex hypothesi clear on the very point of construction, Pepper v Hart
treats qualifying ministerial policy statements as canonical. It treats them as a
source of law. It is in constitutional terms a retrograde step: it enables the executive
to make law. It is of fundamental importance to understand that the objection is not
to the idea of a judge looking at Hansard. It is entirely acceptable for a judge to
identify the mischief of a statute from Hansard. What is constitutionally wrong in
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the English system is to treat the intentions of the government as revealed in
debates as reflecting the will of parliament.

A matter not considered in Pepper v Hart is the likely impact of the relaxation
of the exclusionary rule on executive practice. It was always predictable that the
behaviour of ministers would alter in response to the change announced in Pepper
v Hart. After all, why should ministers not take advantage of Pepper v Hart to
explain the effect of the legislation in the way in which the government would like
it to be understood? If this happens it must mark a constitutional shift of power
from parliament to ministers. The parliamentary debates leading to the enactment
of the Human Rights Act 1998 are revealing. When questioned about the effect of
the omission to incorporate Article 13 of the European Convention on Human
Rights the Lord Chancellor said: ‘One always has in mind Pepper v Hart when one
is asked questions of that kind. I shall reply as candidly as I may’.25 This makes my
point: executive practice is bound to be influenced by Pepper v Hart. There is a real
incentive for government to use this strategy to get Pepper v Hart statements on the
record when it is reluctant to spell out its precise intentions on the face of the bill.

In Pepper v Hart the House of Lords failed to consider important constitutional
questions. There are, however, those who believe that the relaxation of the
exclusionary rule was the ultimate vindication of purposive construction. And
purposive construction is like mother’s milk and apple pie: who can argue against
it? The reasoning in Pepper v Hart sought to build on the fact that official reports
and white papers are admissible for the purpose of identifying the mischief to be
corrected. Such reports are always admissible for what logical value they have. But
the constitutional objections do not apply to such reports. They are part of the
contextual scene against which parliament legislates. In any event, to present the
Pepper v Hart issue as depending on whether one adopts a literal or purposive
approach to construction is wide off the mark. By the time Pepper v Hart was
decided, nobody supported literal methods of construction. The suggested
antithesis misses the point of the fundamental and constitutional nature of the
objections. The objections are not simply that a minister’s view of a clause is
irrelevant but that it is in principle wrong to treat it as a trump card or even relevant
in the interpretative process.

What are the chances of Pepper v Hart being reversed? Being a decision that
marks a shift of power from parliament to the executive, the prospect of any
government initiating legislation to reverse it must be slight. It is, however,
possible that Pepper v Hart may be confined by judicial decision to the use of
Hansard against the executive when it goes back on an assurance given to
parliament. This would not require the overruling of Pepper v Hart. It would
simply confine its legal force to the material circumstances of that case. In England
this question will not go away. In two recent decisions in the House of Lords there
have been dicta raising these questions.26 The debate continues.

25 United Kingdom, House of Lords, Parliamentary Debates (Hansard), 18 November 1997 at Col
475.

26 Regina v Secretary of State for the Environment, Transport and Regions, Ex p Spath Holme
[2001] 2 WLR 15 at 48 (Lord Hope of Craighead); Robinson v Secretary of State for Northern
Ireland and Others [2002] UKHL 32 (Lord Hoffmann and Lord Millett).
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3. Constitutional Measures: Fundamental Rights
Constitutional adjudication affecting fundamental rights contained in a bill of
rights requires a broader approach than is applicable to commercial contracts and
statutes. It requires what Lord Wilberforce in Foster described as a generous
interpretation avoiding what has been called ‘… the austerity of tabulated
legalism, suitable to give to individuals the full measure of fundamental rights and
freedoms’.27

Bills of rights have proved themselves in the common law world, influencing
the common law and being influenced by it. The interpretative techniques adopted
in common law countries vary. The Canadian Charter of Rights and Freedoms
requires judges to interpret an impugned law in a way that conforms to the Charter.
If it cannot be reconciled the court declares the inconsistency and the law is pro
tanto void. The New Zealand Bill of Rights 1990 is a weaker model. While the
court must strive to reach an interpretation compatible with the Bill of Rights, there
is no express power for the court to go further. On the other hand, the New Zealand
Court of Appeal has strengthened the regime by holding that there is an implied
power to make a declaration of inconsistency.28 With the advantage of these earlier
models the South African Constitution, and its Bills of Rights, was carefully
crafted to entrench human rights strongly. Unlike Canada and New Zealand there
is a Constitutional Court to adjudicate on constitutional issues. It has the power to
declare legislation unconstitutional. The United Kingdom Bill of Rights is a
relative newcomer in the field. The Human Rights Act 1998, which incorporates
the European Convention on Human Rights into our law, came into force in
October 2000. There is a strong interpretative obligation on the court to interpret
legislation so as to be compatible with the Convention. If it is impossible to do so,
the court must make a declaration of incompatibility. Parliamentary supremacy is
respected. The expectation is, however, that parliament will consider the law on an
early occasion and amend it.

It is undoubtedly the case that human rights are protected at many levels in the
Australian system.29 But unlike Western European countries and major
Commonwealth countries, Australia has no express bill of rights. For Australian
courts, fulfilling their constitutional duties of standing between the people and the
executive, and protecting fundamental rights, this is a disadvantage.

In advance of the Human Rights Act 1998 coming into operation there was
much hysteria. Newspapers described the Act as a recipe for chaos. They feared
that traffic would be brought to a halt; that serious crime would go unpunished; and
that the prison gates would be left permanently open. The forecast was that it
would rain sulphur and brimstone. The premise of this hysteria was that the courts
would accede to every impractical and implausible claim, ignoring the balance
inherent in the Convention between individual rights and conditions of stability
and order required in a liberal democracy. This ignored the fact that the direct

27 Ministry of Home Affairs v Fisher [1980] AC 319 at 328.
28 Moohen v Film & Literature Board of Review [2000] 2 NZLR9; Poumaka [2000] 2NZLR 37.
29 George Williams, Human Rights Under the Australian Constitution (1999) passim.
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application of the Convention has caused no such chaos in other European
democracies. Nevertheless, Lord McCluskey, a Scottish judge, joined in by saying
that the Human Rights Act ‘would provide a field-day for crackpots, a pain in the
neck for judges and legislators, and a goldmine for lawyers’. Unsurprisingly, the
judge was held to be disqualified from sitting in a human rights case.30 The
predicted legal revolution has not taken place. Instead there has been a subtle
process of weaving human rights law into United Kingdom law. The Act has
bedded down in a sensible and satisfactory way. Only a small percentage of
challenges have succeeded. But it has afforded an opportunity for the courts to
examine critically but constructively a few murkier areas of English law. It has
strengthened our democracy.

Much can, however, be done through the common law. In England, the courts
have recognised certain fundamental rights as constitutional. The courts protect as
constitutional the right of participation in the democratic process, equality of
treatment, freedom of expression, religious freedom and the right of unimpeded
access to the courts. Even before the incorporation of the European Convention on
Human Rights into English law the courts held that everybody has an absolute
constitutional right to a fair trial which if breached must lead to the setting aside of
the conviction.31 What is the significance of classifying a right as constitutional?
It is meaningful. It is a powerful indication that added value is attached to the
protection of the right. It strengthens the normative force of such rights.32 It
virtually rules out arguments that such rights can be impliedly repealed by
subsequent legislation.33 Generally, only an express repeal will suffice. The
constitutionality of a right is also important in regard to remedies. The duty of the
court is to vindicate the breach of a constitutional right, depending on its nature,
by an appropriate remedy.

There is another important common law development. Parliament does not
legislate on a blank sheet. In the case of Britain it legislates for a European liberal
democracy. This gives rise to what Sir Rupert Cross described as a presumption of
general application which operates as a constitutional principle.34 General words
in a statute should not be allowed to abrogate fundamental rights. This principle
has a considerable common law pedigree but in practice judges often failed to
observe it. In 1998 in Pierson35 in separate judgments Lord Browne-Wilkinson
and I tried to bring together the rich strands of authority in support of this principle.
At that time our views did not attract the support of a majority. Two years later in
Simms36 the House of Lords unambiguously reaffirmed the principle. Lord
Hoffmann explained the rationale of the principle:

30 Hoekstra and Others v HM Advocate [2001] 1 AC 216.
31 R v Brown (Winston) [1994] 1 WLR 1599; R v Bentley (2001) 1 Cr App Rep 307. Now the

absolute guarantee of a fair trial is governed by article 6.1 of the European Convention: the
relevant case law is reviewed in Mills v Lord Advocate (Scotland Act), July 2002, PC.

32 Mohammed v The State [1999] 2 AC 111.
33 Thoburn and Others v Sunderford City Council and Others (18 February 2002, DC).
34 Statutory Interpretation (3rd ed) at 166.
35 R v Secretary of State for the Home Department, Ex parte Pierson [1998] AC 539 at 575D.
36 R v Secretary for the Home Department Ex p Simms [2000] 2 AC 131.
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Parliamentary sovereignty means that Parliament can, if it chooses, legislate
contrary to fundamental principles of human rights … . The constraints upon its
exercise by Parliament are ultimately political, not legal. But the principle of
legality means that Parliament must squarely confront what it is doing and accept
the political cost. Fundamental rights cannot be overridden by general or
ambiguous words. This is because there is too great a risk that the full
implications of their unqualified meaning may have passed unnoticed in the
democratic process. In the absence of express language or necessary implication
to the contrary, the courts therefore presume that even the most general words
were intended to be subject to the basic rights of the individual.

This principle is now firmly entrenched in English law.37 If it is applied by your
courts, it will strongly reinforce the protection of fundamental rights in Australia.

4. Conclusion
I end by saying that in the interpretative process the judiciary owes allegiance to
nothing except the constitutional duty of reaching through reasoned debate the best
attainable judgments in accordance with justice and law. This is their role in the
democratic governance of our countries.38

37 R v Special Commissioner and Another, Ex p Morgan Grenfell & Co Ltd [2002] UK HL 21.
38 I am indebted to Lydia Clapinska, a Judicial Assistant in the House of Lords, now based in

Sydney, and to Karen Steyn, for suggestions about my lecture.
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Address
Why Law Reviews?*

MICHAEL TILBURY†

A majority of us here have in common the fact that we have contributed in some
way or another to recent issues of the Sydney Law Review. That contribution has
taken many forms, from membership of the Editorial Board or the Editorial
Committee, to authorship, to refereeing, and so on. No matter what the exact nature
of the contribution has been, I thought that there is at least one question on which
all of us could profitably reflect: why do we participate in the production of law
reviews? Before the invitation to speak here tonight, I cannot say that I had ever
consciously thought about this question, notwithstanding my involvement, in a
variety of capacities, in the work of several law reviews over a number of years.
All I could recall reading on the subject was a memorably amusing article by an
American law professor that I had come across at some indeterminate time and that
had, in the now dated terminology of the critical legal scholars, ‘trashed’ law
reviews, the professor (whose name I could not remember) announcing that he
would no longer publish in any of them – a promise which, as he himself later
acknowledged, was not honoured in full!1

The justification for participating in the law review process can, of course, only
sensibly be found by asking another question: why do we have law reviews? Or,
elaborating on this central question: what is the purpose of law reviews and how
successful are they in achieving that purpose? The rediscovery of the article by the
American law professor whose name I had forgotten led to the realisation that this
further question is itself a minor query in the broader search for the raison d’être
of legal scholarship generally. From its citation in later literature, I realised that the
rediscovered article had become something of a foundational, even cult, piece in a
small but important corner of a vast literature dealing with ‘scholarship about
scholarship’. A significant recent contribution to that literature is the March 2002
issue of the Harvard Law Review, which contains a whole Symposium on the
subject entitled ‘Law, Knowledge and the Academy’, with powerful papers by
such famous names as Richard Epstein, Gerald Torres, Richard Posner, Todd
Rakoff, Deborah Rhode and James Boyd White. Looking at the literature, I could
not help thinking, from the frequency of its citation, that the rediscovered article
has probably disproved its overall thesis that writing law journal articles is a waste
of productive time. Although this admittedly involves an assumption about
‘productive time’, more than sixty years on the paper is still provoking a response.

1
* An edited version of a speech delivered at the Sydney Law Review Contributors’ Dinner on 14

November 2002.
† Commissioner, NSW Law Reform Commission; Edward Jenks Professor of Law, the

University of Melbourne.
1 See Fred Rodell, ‘Goodbye to Law Reviews – Revisited’ (1962) 48 Va L Rev 279 at 286–287.
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I also could not help thinking that the article has had at least a beneficial and long-
term effect on legal style. The modern American literature on ‘scholarship about
scholarship’ is clearly written and completely comprehensible, notwithstanding
the occasional reference to ‘hermeneutics’.2

Professor Fred Rodell of Yale Law School wrote the paper to which I refer. It
was published in the Virginia Law Review in 19363 and republished, with an
addendum, in the same review in 19624. The essence of its provocative title,
‘Goodbye to Law Reviews’ is summed up in this passage:

There are two things wrong with almost all legal writing. One is its style. The
other is its content. That, I think, about covers the ground.5

Located within the broader literature of ‘scholarship about scholarship’, this
view is some evidence of a ‘crisis’ of confidence in scholarly writing in law.6 And
scholarly writing in law is, of course, what law reviews are all about. Indeed, they
represent, or at least ought to, the quintessence of legal writing.

I suggest that talk of a ‘crisis’ in scholarly legal writing is fundamentally
misconceived. At the same time, I suggest that the learning from the United States
on ‘scholarship about scholarship’ is important for Australia since it contains some
clear messages and warnings for legal writers, law review editors and law review
boards.

I begin by pointing out that the debate in the current United States literature is
focused on the generalist University (or University-associated) law review with a
scholarly orientation, such as the Sydney Law Review. It does not specifically
address trade journals designed for practitioners or specialist journals containing
both scholarly and trade material. It seems to be accepted that such journals have
their purposes. At least they have their markets.

What is the perceived ‘crisis’ in legal writing in generalist scholarly law
reviews? Rodell purported to denounce both the ‘content’ and ‘form’ of law
reviews (although his 1962 addendum seems to crystallise around ‘form’). But he
did not clearly distinguish between the two. And his criticism of content is, frankly,
rather opaque, since it tends to be lost in amusing jibes against an easy target. It is,
however, important to appreciate exactly what his basic objection to legal writing
is for, ultimately, it exposes the weakness of his argument.

The following articles would, Rodell indicated, be the sort of articles to which
he objected: ‘The Rule Against Perpetuities in Saskatchewan’; ‘Some New Uses
of the Trust Device to Avoid Taxation’; and ‘An Answer to a Reply to a Comment

2 For example, Gerald Torres, ‘Translation and Stories’ (2002) 115 Harv L Rev 1362 at 1370.
3 Fred Rodell, ‘Goodbye to Law Reviews’ (1936) 23 Va L Rev 38.
4 Rodell, above n1.
5 Rodell, above n3 at 38.
6 See Richard Posner, ‘The Deprofessionalization of Legal Teaching and Scholarship’ (1993) 91

Mich L Rev 1921 at 1928; Patrick J Schiltz, ‘Legal Ethics in Decline: The Elite Law Firm, the
Elite Law School and the Moral Formation of the Novice Attorney’ (1998) 82 Minn L Rev 705
at 788; Deborah L Rhode, ‘Legal Scholarship’ (2002) 115 Harv L Rev 1327 at 1328, 1331, 1339.
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on a Criticism of the Restatement of the Law of Conflicts of Laws’. Let us take
‘The Rule Against Perpetuities in Saskatchewan’. An article such as this, so
Rodell’s argument goes, fails to appreciate that law, as an institution, has a real job
to do in the world. Why? It would surely be banal to suggest that it is the article’s
subject matter that is the problem. Rodell’s real concern seems to be that, typically,
such an article would deal with technical issues relating to perpetuities (such as the
definition of a ‘life in being’) rather than concentrate on, for example, whether the
law of perpetuities promotes efficient land usage or not. The latter type of article
would serve society: the former only the interests of a particular client (who would
no doubt be rich and corporate). As Rodell puts it:

With law as the only alternative to force as a means of solving the myriad
problems of the world, it seems to me that the articulate among the clan of lawyers
might, in their writings, be pointedly aware of those problems, might recognize
that the use of law to help toward their solution is the only excuse for the law’s
existence, instead of blithely continuing to make mountain after mountain out of
tiresome technical molehills.7

You will appreciate that this passage, central to Rodell’s thesis, is question
begging. Why do the ‘myriad problems’ that law must solve not include both the
technicalities of the rule against perpetuities and the social implications of the
operation of the rule – in Saskatchewan or anywhere else? The truth is that this
passage reveals no more than Rodell’s concept of law and his view of the function
of law in society. His concept is the Realist one that law is nothing other than what
persons in power do.8 On this view ‘useful’ writing on perpetuities would have as
its focus the ways in which those able to do so use or manipulate the law of
perpetuities. But this is only one view of the whole. I will return to this point. 

Meanwhile, it is important to note that, whatever may have been the force of
Rodell’s thesis about the sorts of articles published in law journals in the United
States in 1936, it is clear that it no longer holds water, either in the United States
or in Australia. Indeed, as we shall see in a moment, debates in the United States
now tend to centre on the concern that, however relevant its articles are to law as
an institution in society, the average law review fails to publish material of use to
courts in the settlement of disputes – including (presumably) disputes about the
rule against perpetuities. The wheel appears to have come full circle.

Rodell thought that the reason for the concentration by Law Reviews on what
he considered trivia lay in the very nature of the academic enterprise. Law reviews,
in his view, published material that needed to be written, not material that needed
to be read. It needed to be written to promote the academic careers of its authors.
Such authors write on ‘safe subjects’ for other experts in their chosen fields who,
in turn, testify to the authors’ standing in the field when required. Student editors
and writers are co-conspirators in this process in the hope that the prestige flowing
from their membership of the journal board will secure them better jobs on

7 Rodell, above n3 at 43.
8 See John E Nowak, ‘Woe Unto You, Law Reviews!’ (1985) 27 Ariz L Rev 317.
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graduation. Practising lawyers are also blameworthy participants: while they
generally do not bother to read law reviews, they shelve them in the hope that, at
some time in the future, they will shortcut the process of finding references or
arguments to support a particular case.

Leaving aside the role of students and practising lawyers in the production and
use of law reviews, I think that, if we are being honest, we have to acknowledge
that there is more than a grain of truth in what Rodell says here. But neither the
problem nor its solution has anything to do with law reviews as such. It has
everything to do with university policies and procedures. In particular, it exposes
the need to remove disincentives in the university system to the achievement of
excellence in the academic enterprise by recognising that achievement within the
University system need not always lie in publication in refereed journals. This is
urgent and important for at least two reasons.

On the one hand, the academic enterprise is now more diverse than it has ever
been, requiring a multitude of skills overall – skills in research, in teaching and in
administration or management. We need to recognise that success in research is not
the only measure of achievement in the university in the modern world – in short,
we need to recognise, as such, the great Law Teacher or the great Law Dean. In
their promotion practices, some universities in Australia have moved down the
path of giving greater weight to achievements in teaching and administration. But
my experience in university management suggests that there is here a vast gulf
between aspiration and reality. A major reason is the conspicuous failure of
universities to identify credible criteria by which excellence in teaching and
administration can be judged. In their absence, it is simply much easier for
academics to be promoted if a promotion committee can sight publications rather
than rely on testimonials of teaching and administrative achievement.

On the other hand, we also need to recognise that the great Law Scholar is not
necessarily the one who produces 2.5 articles every year in a refereed law review.
The great researcher may, instead, be working on a long-term project involving
complex theoretical analyses or the assessment of empirical material that will
revolutionise our understanding of particular areas of law or of law more generally.
This researcher may also be disadvantaged under current university promotion or
funding practices. Here again articles in refereed journals are generally simply
easier to evaluate – or, as the cynics would have it, to count – than the promise of
something really outstanding, no matter how many testimonials are produced
about work in progress.

What I have just said, of course, does not answer the question whether the
scholarly law review as such is worth preserving. It is if we accept (as I do) that
the object of such reviews is to publish writing on and about law that augments the
general body of human knowledge, thereby adding to our understanding of law’s
operation in the world – an understanding that may assist in the solution of real,
even everyday, legal problems. Although broad, I believe that this understanding
of the underlying purpose of scholarly law reviews would command, and has
always commanded, overwhelming support among legal scholars – or, at any rate,
sufficient support to put the burden on those who assert otherwise to make a case
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beyond mere assertion. Implicit in this understanding of the purpose of law
reviews are two particular reasons why Rodell’s argument about the content of
such reviews is so wrong.

First, even if we were to concede that much of what is published in law reviews
is unimportant (however we define that term), this is not to the point. What is to
the point is the institution, maintenance and promotion of a culture that values
scholarly writing in law. I like Posner’s way of putting this. ‘Scholarship’, he says,
‘like salmon breeding in the wild, is a high-risk, low-return activity.’ On average,
6000 fertilised salmon eggs produce only two fish that live to maturity. Does this
mean that 5,998 eggs are ‘wasted’? Posner’s unsurprising answer is: ‘only if there
is a more efficient method of perpetuating the species’.9 Like Posner, I do not think
that, for legal scholarship, there is. But I do think that there is a message here for
writers and editors: if you want your article (or your review) to rank in the realms
of creative scholarship refrain from writing or publishing the trivial, repetitive or
unoriginal. The need for restraint is now more important than ever. The frightening
prospect of a combination of electronic technology and sophisticated citation
analysis10 increases the risk of exposure of mediocrity. This may turn out to be as
effective a deterrent as fear of detection in the case of most criminal behaviour!

Secondly, and fundamentally, Rodell’s concept of law is, at the very least, too
narrow. I am not taking issue with Realism. I simply want to point out that Rodell’s
view of law gives it only one function or orientation. The adoption of an
essentialist view of law is a common, but regrettable, trait in legal scholars,
especially legal theorists. It is perhaps understandable as the reaction of a Realist
to the declaratory and positivist theories of law that generally held such sway in
the common law world in the nineteenth century and that lingered on into the
twentieth. As is well known, these theories, at base, viewed law as a closed system
of objective rules divorced from their economic, social and political contexts. The
Realists put paid to these fictional premises in the first half of the twentieth
century. Their work was developed, in the second half of the century, principally
by (in chronological order) the law and economics scholars, the critical legal
scholars and the feminist legal scholars. Not all of this scholarship has been
influential in Australia. But, at least within the academy, it has demonstrated that
the common law is not a closed discipline immune from other influences of the
societies in which it operates. Values can be identified which underpin the common
law itself and the appropriateness of those values (and hence the content of the
rules of law) can be analysed, evaluated and reformed according to a variety of
criteria, both from within the legal system and outside it.

That analysis and evaluation not only justifies, but requires, a diversity of
approaches to legal writing. For no known theory of law is inclusive of all its

9 Posner, above n6 at 1928.
10 Such studies are in their infancy in Australia: see Ian M Ramsay and Geof P Stapledon, ‘A

Citation Analysis of Australian Law Journals’ (1997) 21 Melb UL Rev 676; Ian M Ramsay and
Geof P Stapledon, ‘The Influence of Commercial Law Journals: Citation Analysis’ (1998) 26
Aust Bus L Rev 298.
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various functions and manifestations in society. A fortiori, the same is true of any
perspective on law. In 1974 Grant Gilmore perceptively reminded us, in his Storrs
lectures, that ‘the lesson of the past two hundred years is that we will do well to be
on our guard against all-purpose theoretical solutions to our problems’.11 Yet this
is precisely the warning that scholars do not heed when they grumble about the
content of law reviews because they publish material that does not correspond with
their view of what legal scholarship ought to be. As Deborah Rhode has pointed
out, doctrinal scholars complain of being dismissed as ‘mundane’, ‘arid’ or
‘passé’; empiricists and legal historians complain that their work is marginalised
as ‘merely descriptive’; even theorists, including Ronald Dworkin, perceive a
‘revolt from theory’.12 In all these cases, the complaint is of a departure from an
implicit (but usually unarticulated) understanding of the essential nature of law.

Indeed, I suspect that scholars devoted to the brand of technical doctrinal
scholarship that Rodell meant to criticise most, are now the real whingers. For
them, the greater prominence given in law reviews to ‘theoretical’ material,
however defined, heralds the decay of the law review. Their view is buttressed by
statistical or anecdotal evidence of a decline in the citation of law reviews in the
courts, allegedly attributable to their publication of ‘unimportant’ material –
‘unimportant’ here meaning that the material is not of any use in the resolution of
individual disputes.13 Yet, it follows from a broadly inclusive theory of law that
we should not, in principle, be unduly concerned by this so-called ‘cite-
deficiency’. Citation rates will always vary, depending on the nature of problems
arising in practice and the current state of legal knowledge. The two are not
necessarily related. Bearing in mind that it is only in the last 10 years or so that
Australian courts have begun to cite academic writings on a regular basis, we are
as yet unable to contribute any hard evidence to the ‘cite-deficiency’ argument.
Those of us trained in a different era are still excited by the occasional – very
occasional – citation!

Further, as far as Australia is concerned, I do not believe that the content of law
reviews is, or has ever been, unduly narrow or technical. I illustrate this by
comparing four articles, two on constitutional law and two on foreign law, one on
each topic coming from the first issue of the Sydney Law Review in April 1953, the
other from the Review’s most recent issue in June 2002. The authors of the
constitutional articles are, in 1953, Sir John Latham (who reviews the ways in
which the Constitution could, and perhaps should, be amended after being in force
for 50 years)14 and, in 2002, Dan Meagher (who analyses non-originalism as a
method of interpretation in hard constitutional cases with reference to s80 of the

11 Grant Gilmore, The Ages of American Law (1977) at 109.
12 Deborah L Rhode, ‘Legal Scholarship’ (2002) 115 Harv L Rev 1327 at 1328.
13 For example, Harry T Edwards, ‘The Growing Disjunction Between Legal Education and the

Legal Profession’ (1992) 91 Mich L Rev 34 (but see Rhode, above n12, at 1343–1344 for a
criticism of Judge Edwards’ methodology); J S Kaye, ‘One Judge’s View of Academic Law
Review Writing’ (1989) 39 L Leg Ed 313; Michael D McClintock, ‘The Declining Use of Legal
Scholarship by the Courts: An Empirical Study’ (1998) 51 Okla L Rev 659.

14 John Greig Latham, ‘Changing the Constitution’ (1953) 1 Syd L Rev 14.
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Constitution).15 The authors of the articles on foreign law are, in 1953, William
Woelper (who describes the nature and success of New Jersey’s legislative
restructure, in 1948, of its court system and procedures)16 and, in 2002, Bron
McKillop (who gives an account of 10 criminal cases in the tribunal de police, the
lowest tier of the criminal courts in France).17

Perhaps the most striking difference in the approach of these articles is that
those published in 2002 make greater use of material outside the authoritative
sources of statute and case law. Thus, Meagher begins with an assessment of the
legal and philosophical arguments against non-originalism as a method of
constitutional interpretation, while McKillop’s approach is overtly empirical,
involving personal observation, study of court materials and interviews. By
contrast, Latham’s point of first reference is the difficult issues of interpretation to
which the Constitution has given rise over time, while Woelper examines the New
Jersey legislation primarily by reference to the cases interpreting it and by
identifying the deficiencies of the previous statutory regime. Woelper’s approach
is the most traditional. For example, he makes no attempt when explaining the
merger of courts of law and equity by the New Jersey legislation to analyse the
policy arguments for and against the adoption of a judicature system, even though
he recognises the then current interest in the topic in Australia (or, more accurately,
New South Wales). However, he does cite statistics in support of his argument that
the New Jersey reforms have been successful. Sir John Latham is much less
hesitant in mentioning the context of the issues that he discusses. For example, he
suggests that any attempt to repeal s92 of the Constitution by referendum – a
development to which he seems to have been particularly sympathetic! – would be
unsuccessful because of the emotional appeal to voters of the word ‘freedom’ in
the section; and that the endless difficulties in the interpretation of the industrial
power in s 51 (xxxv) of the Constitution could only be overcome by repealing the
section, giving the Commonwealth Parliament greater power in employment
matters and minimising the role of the judiciary, overtly recognising that issues
between employers and employees call more for legislative than judicial
intervention.

The other side of the coin is that the articles published in 2002 do not ignore
the authoritative sources of law. Meagher’s theoretical discussion of non-
originalism serves as an introduction to an analysis of the actual or potential
application of that method of interpretation in recent High Court cases dealing with
s 80. And McKillop’s empirical study provides a backdrop for an assessment of the
contrast between the law garnered from its traditional sources (which stress the
orality of summary proceedings and prosecutorial direction) and the law in action
(which indicates a documentary system and a lack of supervision of the police).

15 Dan Meagher, ‘New Day Rising? Non-Originalism, Justice Kirby and Section 80 of The
Constitution’ (2002) 24 Syd L Rev 141.

16 Willard G Woelper, ‘The Reorganization of the Judiciary in New Jersey’ (1953) 1 Syd L Rev 46.
17 Bron McKillop, ‘Police Court Justice in France: Investigations and Hearings in Ten Cases in the

Tribunal de Police’ (2002) 24 Syd L Rev 207.

Tilbury.fm  Page 27  Tuesday, February 25, 2003  1:44 PM



28 SYDNEY LAW REVIEW [VOL 25: 21

The study of such disjunctures is surely to prove as important in comparative law
as in legal history.18

Of course, there is room for debate as to what constitutes ‘theory’, ‘doctrine’
and ‘practice’ in all of these articles. But my simple point is that, so far as there is
a change in the articles in 1953 and 2002, it is a change of emphasis, not a
wholesale change of approach. Arguments focusing squarely on statute and case
law dominate the 1953 articles: those in 2002 cast a wider net. Generally, I think it
is true to say that current legal scholarship contains, often subtly, a more reflective,
even ‘theoretical’ (if we don’t have to define the term!) emphasis than a more
‘technical’ approach that may have held sway 20 or 30 years ago.19

I turn now to the criticisms of the style of legal writing found in Law Reviews.
The United States literature identifies three principal problem areas: footnotes,
impersonal style and lack of plain language.

First, footnotes. The tradition in Australia (following England) differs from
that in the United States. We are not generally accustomed to long footnotes that
permit only a few lines of text on the page. A 1979 study in the American Law
Library Journal revealed that the average number of footnotes per page in the
California Law Review was 4.5, while the Columbia Law Review boasted 5.6. The
Cambridge Law Review carried only 1.7 footnotes per page.20 These numbers now
need inflation, at least in Australia where there is a perceptible shift to greater
footnoting. That shift is being driven from the top by the High Court. It is a trend
that could significantly devalue legal writing in this country if writers and editors
use, without restraint, three types of inter-related and hopelessly obese21 footnotes.
The first is the unnecessary footnote; the second is the ‘for-further-information’
footnote; and the third is the ‘I’ve-read-everything-there-is-to-read-on-the-topic’
footnote. 

An unrestrained use of the first two is illustrated by imagining a sentence of
text beginning with the word ‘Australia’ followed by footnote 1. Footnote 1 is
unnecessary (because the point can be taken for granted), to the extent to which it
explains, without necessary reference to anything in the text, that Australia
comprises States and Territories united pursuant to an Act of the British Parliament
of 1900, and then compares the definition of ‘Australia’ in s17 of the Acts
Interpretation Act 1901 (Cth). Footnote 1 becomes an unacceptable ‘for greater
detail’ footnote if it then goes on to provide references to the history of federation,
each of the States, etc.

An offending example of the third type of footnote is one that cites as authority
a recent decision of the High Court authoritatively settling a narrow technical

18 See John H Baker, The Law’s Two Bodies: Some Evidential Problems in English Legal History
(2001).

19 I do not regard this as necessarily the same as a difference in style between ‘embedded’ and
‘nonembedded’ scholarship: see Todd Rakoff, ‘Introduction’ (2002) 115 Harv L Rev 1278.

20 Edd D Wheeler, ‘The Bottom Line: Fifty Years of Footnoting in Review’ (1979) 72 Law Libr J
245 at 259.

21 Professor Friedman’s description of some legal scholarship: see Lawrence M Friedman, ‘Law
Reviews and Legal Scholarship: Some Comments’ (1998) 75 Denv ULR 661 at 663.
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point, and then adds references (with appropriate signals) to the previous 10 cases
that the High Court has overruled, reconciled or otherwise explained. Another
common offending example of the third type is the footnote that cites every legal
article on the topic that the now author can find without attempting to sort the
worthwhile from the dross. Here writers and editors should bear in mind Lord Goff
of Chieveley’s admonition of Lord Cooke of Thorndon, whom Lord Goff
obviously perceived to have an addiction to this type of citation. Lord Goff pointed
out that he personally cited only academic authority that was of assistance. His
Lordship’s touchstone of assistance, at least for the instant case, is garnered from
his comment that: ‘A crumb of analysis is worth more than a loaf of opinion’!22

Secondly, impersonal style, namely, the ‘it is submitted’ or ‘it would seem’
phrases with which we are all familiar. There has not, perhaps, been the same
reluctance in Australia as there once was in the United States for academic authors
to identify their own views of the law and openly, but respectfully, to disagree with
judges. The reason may be that, unlike in England and the United States, the
academic study of law has generally been a part of the university fabric in
Australia almost from the start,23 and academic lawyers (who have contributed
widely to the life of their universities) have not, perhaps, seen themselves as
distinct from the general body of university scholars as they once may have done
in the United States.24 Whatever the reason, I believe a concern with style ought
to lead law writers and editors to beware of translating into law reviews the
impersonal language used in courts. While appropriate in that context, it is the sort
of language that simply looks silly in broader academic discourse.

Thirdly, plain language. We have a tradition – even a movement – in Australia
that favours plain language. And quite rightly. Plain language enunciates the clear
thought that abstruse language hides. For this reason we ought to support the plain
language movement at least so far as it aims to do away with what Fred Rodell
referred to as ‘the nonsensical, noxious notion that a piece of work is more
scholarly if polysyllabically enunciated than if put in short words. I mean the
utilization of “utilization” – ugh – instead of the plain and simple use of “use”’.25

But there must, of course, be moderation in all things. And law review writers
and editors must not interpret the cry for plain English as an excuse for the dull or
boring English that may be appropriate in an insurance policy. Nor should plain
English require the excision of all technical terms in law. We should not hesitate to
write the six words ‘clog on the equity of redemption’ in preference to the six (or
perhaps sixty) pages otherwise required to explain what we mean. Just as an Act
dealing with the abdication of a monarch need not be drafted in 200 sections rather
than in the two sections made possible by reference to a ‘demise of the Crown’.26

22 Hunter v Canary Wharf Ltd [1997] 1 AC 655 at 694.
23 See R Davis, 100 Years: A Centenary History of the Faculty of Law, University of Tasmania,

1893–1993 (Hobart, University of Tasmania, 1993) at 3–4.
24 See Richard A Posner, ‘Legal Scholarship Today’ (1993) 45 Stan L Rev 1647 at 1648–1649.
25 Rodell, above n1 at 287.
26 See His Majesty’s Declaration of Abdication Act 1936 (UK) s 1(1).
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It follows from all I have said that I consider that, overall, Australian law
reviews do a wonderful job. There is every reason why academics, judges and
practitioners should continue to support their work in a variety of ways. In a note
tucked away at the end of the very first issue of the Sydney Law Review in April
1953, the General Editor, Professor Julius Stone, expressed trepidation, but also
hope, that the Review would survive in the ‘crowded world of legal literature’.
Almost fifty years on, we can confidently say that the Review has more than
fulfilled that aspiration and that the state of legal writing in Australia promises it
an even greater future.
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Equitable Compensation: 
Towards a Blueprint?*
CHARLES E F  RICKETT†

1. Equitable Compensation and the Nature of Modern Equity
In the last 15 years or so of the previous century, equitable compensation was
recognised by the courts of all the major Commonwealth jurisdictions as an
important component of the judiciary’s remedial armoury. But this recognition has
not been without difficulty. In particular, there now exists some considerable
ambiguity about the nature of and limitations upon the remedy. Two companies of
players each appear to be performing a play (whether tragedy or comedy is
unclear!) with the same name, ‘Equitable Compensation’, but with a rather
different plot, and sometimes in the same theatre!

One company might be happy to be described as the purists, and the other as
the modernists. The purists tend to regard equity as a jurisprudence to be
maintained in a state as far as possible unsullied by association with the common
law. Its particularities and peculiarities should be protected, especially the notion
that equity does not award damages and is more concerned with specific and gain-
stripping remedies than with compensation. The role for equitable compensation
should therefore be a very contained one, because the established blueprint of that
jurisprudence, as historically determined, must be respected.

The modernists, on the other hand, tend to focus on coherence within a single
united legal system, perhaps being less interested in historical fit than in doctrinal
and conceptual fit.1 In many respects, the appearance of the modernists is the
consequence of two developments. First, it spins off the rapid expansion in the last
third of the previous century of civil liability for wrongdoing. The energetic
increase in the realm of common law torts has been matched by an energetic
development of the reach of equitable duties to define expected behaviour, and of
their breach in creating a large class of equitable wrongs. Secondly, at the same
time, there has been infatuation with articulating the law of restitution, which, no

1
* This paper was originally presented at the New South Wales Supreme Court Annual Conference

in August 2002. I thank the Judicial Commission of New South Wales for its kind invitation to
speak at the Conference. I also wish to thank Dr Steven Elliott, who provided me with a copy of
his Oxford DPhil thesis (see n4 below); Dr Allan Beever, who provided me with a copy of a
forthcoming article (see n122 below); and Professor Ross Grantham, who read the paper in draft
and saved me from many errors. I thank the New Zealand law firm Chapman Tripp, which
generously sponsored a Research Scholar, Lisa Fong (whose able assistance I also
acknowledge), to aid me in completing this paper.

† Professor and Head of School-elect, TC Beirne School of Law, The University of Queensland;
Professorial Fellow, The University of Melbourne.

1 See, for example, Preface to Peter Birks & Arianna Pretto (eds), Breach of Trust (2002).
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matter what particular form it might take, requires as fundamental to its very
articulation a theory of the whole of the private law. And in that taxonomic
enterprise, the equity/common law divide is regarded, indeed, as divisive and to be
avoided in the search for unity and coherence.2

This bipolarity of schools of thought within modern equity is a major
challenge. It can only be overcome by an appreciation that features of both schools
are part and parcel of an understanding of modern equity. For, in the end, the
debate about equitable compensation, as many involved in it already realise, is
actually a debate about the make-up of modern equity, and the latter’s place in the
civil law of obligations and property in the new century. The blueprint for
equitable compensation is a particular application of the greater blueprint for
modern equity.

Equitable compensation has become established in large measure because
modern equity has recognised an increased range of equitable duties.3
Furthermore, because of this broadened range of equitable duties, equitable
compensation cannot in fact be neatly packaged as if it were a single item
encompassing only one exclusive set of stipulated rules. An award of equitable
compensation is the outcome of the court’s process of compensating a plaintiff in
respect of a breach of an equitable duty. That process is a complicated one,
requiring a sophisticated appreciation not only of what is being sought to be
achieved (ie, what is the objective of a monetary award?), but how best to achieve
it (ie, what are the controlling features in the determination of the quantum of a
monetary award?). Indeed, a mere glance at a list of the more important equitable
duties that courts have recognised immediately behoves caution in our approach to
understanding equitable compensation as a modern equitable remedy. The more
obvious duties include:

• fiduciary duties of custodial fiduciaries (especially, but not limited to, express
trustees) in respect of the property in their custody;4

• fiduciary duties of loyalty and fidelity (usually owed by custodial fiduciaries in
addition to duties of the first type; but also owed by some who are not custodial
fiduciaries because they respond to trust and confidence owed to rather than control
of property on behalf of others);5

2 Ibid.
3 See, for example, Joshua Getzler, ‘Equitable Compensation and the Regulation of Fiduciary

Relationships’ in Peter Birks & Francis Rose (eds), Restitution and Equity Volume 1: Resulting
Trusts and Equitable Compensation (2000) at 246–248.

4 ‘Custodial fiduciary’ is a term used in Steven Elliott, Compensation Claims Against Trustees
(DPhil thesis, University of Oxford, 2002) Ch II, ‘Fiduciaries and Claims’ at 1. The Custodial
Fiduciary Relation. Dr Elliott states: ‘A custodial fiduciary may be tentatively defined as any
person who receives property in circumstances binding him in equity to apply it for the benefit
of another.’

5 See further id at 2. The Duty of Loyalty. Dr Elliott states: ‘The relation of trust and confidence
is nowadays usually thought to consist in a cluster of duties emanating from the core
requirement of loyalty.’ The relation of trust and confidence gives rise to two proscriptive
principles: the no-profits rule and the no-conflict rule. Proscriptive duties are essentially
disabilities, rather than requirements to act. For their modern transmutation into prescriptive-
focused duties, see further at Part 4 below.

Rickett.fm  Page 32  Tuesday, February 25, 2003  2:57 PM



2003] EQUITABLE COMPENSATION: TOWARDS A BLUEPRINT? 33

• equitable duties not to breach confidences (sometimes referred to as ‘fiduciary’
duties, but actually quite distinguishable);

• equitable duties of skill and care (again, sometimes called ‘fiduciary’ duties, but
quite distinct);6

• equitable duties not to conduct oneself unconscionably;
• equitable duties recognised to have been assumed by representations or conduct; and
• equitable duties not to involve oneself knowingly in a breach by a third party of an

equitable obligation owed by that third party to the same person now alleging the
equitable duty owed to him or her.

It is important to appreciate at this point that some of the difficulties
experienced in analysing equitable compensation result also from problems of
taxonomy. First, not all equitable duties require breach before they become legally
‘remediable’. Thus, if a duty is in truth a primary obligation to perform, then it may
be that an order for performance is a remedy available in equity. It would be
surprising, indeed, if performance were not available in respect of some
obligations recognised exclusively in equity, which jurisdiction after all grants
performance remedies for many non-equitable obligations. The issue of what
performance entails is a separate matter.

Secondly, if a primary duty in equity is not performed, that breach will give rise
to a secondary right in the person to whom the primary obligation is owed to obtain
a remedy. Thus, if there occurs non-performance of a positive equitable duty, or
failure to maintain a negative equitable duty, and a ‘wrong’ thereby occurs, is that
wrong remediable by compensating for loss suffered by the plaintiff (which is the
presumptive remedy for common law wrongs), or only by stripping of gains made
by the defendant? Most breaches of equitable duties have historically been met
with gain-based responses, notably through the process of accounting for profits
or by a proprietary remedy. Those responses are ‘disgorgement’ (or ‘restitutionary’
in a ‘giving up’ sense) remedies, responding to wrongdoing. But if wrongdoing is
the true cause of action, how can the mere fact that the wrongdoing is defined as
an ‘equitable’ wrongdoing rather than a ‘common law’ wrongdoing mean that
compensation might not be a legitimate response? If the plaintiff in equitable
wrongdoing has suffered a loss, why should that not be compensable by a money
award?

Thirdly, although the factual matrix of the case may appear at first glance as a
matter of law to signal a breach of an equitable duty, and thus a wrongdoing,
sometimes the claim might in truth be founded on an obligation to make restitution
in order to reverse an unjust enrichment by the defendant. If the cause of action is
not wrongdoing, but unjust enrichment, then no matter that a monetary remedy is
provided (because, for example, restitutio in integrum is not possible, or is
inappropriate), that remedy is restitution (in a ‘giving back’ sense), not
compensation.

Thus, not only is equitable compensation itself the result of a complicated
process in each individual case to which it is applied, but care must be taken to
ensure that what is at issue really is ‘compensation’ and not something else.

6 These will be prescriptive duties requiring certain levels of conduct.
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2. A Thesis for Understanding the Role of Equitable
Compensation

In an earlier published paper, I offered a tentative thesis about understanding the
dynamic role of equitable compensation, in these terms:

Equity will grant compensation where a breach of equitable duty by the owner of
the duty has resulted in loss to the person owed the duty. But a full appreciation
of how equity compensates requires a quite sophisticated analysis. The type and
content of the duty allegedly breached must be very carefully articulated (such
analysis to include considerations of policy and legal doctrine) so that:

• compensation is only considered for loss suffered that is relevantly connected
to the duty breached (causation); 

• compensation does not extend to loss suffered beyond that which is mandated
by the scope and purpose of the duty (consequential loss); 

• compensation is not awarded for types of loss which contradict the proper
boundaries of the duty (heads of damages); and 

• compensation is denied or reduced only in those circumstances where such
denial or reduction is consistent with the reach of and expectations engendered
by the duty (apportionment and mitigation).7

I still believe this thesis to be essentially sound,8 but it now requires some slight
elaboration in the light of a very important analysis in a recent DPhil thesis at
Oxford University, submitted by Dr Steven Elliott.9 In particular, the notion of
compensation requires extension. In my earlier paper, and as indicated in the
propositions cited above, I took the term ‘compensation’ to refer to a monetary
remedy available only for loss caused by a wrongdoing, or breach of duty. This is

7 See Charles Rickett, ‘Compensating for Loss in Equity – Choosing the Right Horse for Each
Course’ in Peter Birks & Francis Rose (eds), Restitution and Equity Volume 1: Resulting Trusts
and Equitable Compensation (2000) at 175–176.

8 In Beach Petroleum NL v Kennedy (1999) 48 NSWLR 1 at 90 (hereinafter Beach Petroleum),
the Court of Appeal of New South Wales (Spigelman CJ, Sheller & Stein JJA) stated: ‘The rules
for the recovery of equitable compensation are less developed than the rules for proprietary
remedies in equity. The rigour of the remedy is of comparatively recent vintage. At this stage of
the development of the remedy, each case requires a precise focus on both the nature of the
obligations and the nature of the breach.’ I doubt that the observation in the last sentence will
change with time. Indeed, I doubt it should. And, in any event, it is not clear that the law of
proprietary remedies in equity, although having a much more reduced field of operation than
equitable compensation, is any more ‘developed’ than the rules for equitable compensation: See,
for examples, the debate around the rationale for the decision in Foskett v McKeown [2000] 1
AC 102 (Compare Ross Grantham and Charles Rickett, ‘Tracing and Property Rights: The
Categorical Truth’ (2000) 65 Mod LR 905; Andrew Burrows, ‘Proprietary Restitution:
Unmasking Unjust Enrichment’ (2001) 117 LQR 412 and Peter Birks, ‘Property, Unjust
Enrichment, and Tracing’ [2001] CLP 231); the continuing problems in respect of granting
proprietary remedies in circumstances of insolvency (See Charles Rickett, ‘Of Constructive
Trusts and Insolvency’ in Francis Rose (ed), Restitution and Insolvency (2000) Ch 10); and the
fundamental dispute about the jurisprudential basis upon which proprietary remedies are to be
awarded (See general discussion in Craig Rotherham, Proprietary Remedies in Context – A
Study in the Judicial Redistribution of Property Rights (2002)).
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of course the normal meaning given to the term. The objective of compensation is
to repair a loss suffered by the plaintiff. Reparation is the normal connotation of
‘compensation’. However, it transpires that the compensatory jurisdiction of
equity is more sophisticated than this. There is a further form of compensation by
payment of money, as revealed in the manner in which equity deals with enforcing
the primary obligations of custodial fiduciaries, which class of fiduciaries was of
course for a very long time almost the sole focus of equity’s attention. In this
circumstance, as Dr Elliott writes, ‘compensation consists in a money equivalent
to property of which a person has been deprived or denied’.10 Dr Elliott calls this
‘substitutive compensation because it is calculated to provide a substitute for the
property’.11 But, as Dr Elliott goes on to show, from a very early time equity was
also concerned with monetary compensatory awards founded on the objective of
reparation. Thus, at the very centre of equity’s realm, compensation was an
established remedy, but with two faces. The importance of this insight is that it aids
in removing a misconception about the proper controlling limits of equity in
providing compensation. This needs further examination in the following section. 

3. Custodial Fiduciaries and Their Duties in Respect of the
Trust Fund

A. Accountability

(i) Performance of Primary Obligations and the Notion of Substitutive
Compensation

All custodial fiduciaries, of which the express trustee is the paradigm example, are
bound to apply the property they receive in that capacity for the benefit of another,
and are thus under a fiduciary duty to account for the trust fund, which duty arises
immediately upon receipt of the relevant property. This is a primary obligation.12

It is enforceable in itself as a primary obligation by those who are interested in the
trust fund whether or not there has been any breach of that obligation by the
fiduciary. Its enforcement does not depend upon any breach, because a secondary
obligation is not necessary. The duty to render an accounting does not depend on
the fiduciary having mishandled the property or having otherwise breached his or
her trust. The enforcement is directed at the administration of the trust. Hence, the

9 Elliott, above n4. See also Steven Elliott, ‘Remoteness Criteria in Equity’ (2002) 65 Mod LR
588. Elements of Elliott’s argument are found in Sir Peter Millett, ‘Equity’s Place in the Law of
Commerce’ (1998) 114 LQR 214 at 225–227, discussed in Charles Rickett, ‘Compensating for
Loss in Equity – Choosing the Right Horse for Each Course’ in Peter Birks & Francis Rose
(eds), Restitution and Equity Volume 1: Resulting Trusts and Equitable Compensation (2000) at
178. See also Peter Birks, ‘Equity in the Modern Law: An Exercise in Taxonomy’ (1996) 26
UWALR 1 at 45–48; and Getzler, above n3 at 248–251.

10 Elliott, above n4 Ch III, ‘Remedial Concepts’ at 1. Compensation.
11 Ibid.
12 See also Robert Chambers, ‘Liability’ in Peter Birks & Arianna Pretto (eds), Breach of Trust

(2002) at 3–6 (discussion of the primary obligations of custodial fiduciaries). 
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mechanism by which it is enforced is the common account, or ‘the order for
administration in common form’.13

As Austin J succinctly commented in a recent New South Wales Supreme
Court decision:

An order for an account of administration is made for the taking of accounts of
money received and disbursed by the person who is responsible for the
administration of a business enterprise or fund or other property [what I term here
a custodial fiduciary], and for payment of any amount found to be due by that
person upon the taking of the accounts …. In such a case the making of the order
need not imply any wrongdoing by the defendant…. The usual form of order …
requires the defendant to account only for what he or she has actually received,
and his or her disbursement and distribution of it. The defendant prepares
accounts and it is open to the other parties to surcharge or falsify items in those
accounts. A surcharge is the showing of an omission for which credit ought to
have been given, while a falsification is the showing of a charge which has been
wrongly inserted, the falsifying party alleging that money shown in the account
as paid was either not paid or improperly paid ….14

An account will balance when the sum of the receipts equals the sum of the
discharges and property still on hand. If the account does not balance, the
difference represents the sum that the custodial fiduciary is liable to make good out
of his or her own pocket. It bears repetition that the court orders that follow from
the common account are not granted in order to enforce secondary obligations to
make good any loss caused by breach of trust. In some cases the orders enforce
primary duties of the fiduciary by directing ‘restitution’ or ‘restoration’ of the trust
property (in specie or by payment of a pecuniary substitute)15 to the beneficiaries,
where there is a duty to distribute the fund to beneficiaries who have an immediate
right to be paid, or to the current trustee, where there is a duty to transfer the trust
fund to a replacement custodial fiduciary. In so far as the orders here are to pay
money, they are not concerned with reparation, but with substituted performance.
Compensation is payable, but it is ‘substitutive compensation’, not ‘reparative
compensation’. In other circumstances, court orders after common account

13 This particular procedure can be part of what is more generally and historically called ‘judicial
execution proceedings’. However, the latter are now rare, and the common account procedure
is better understood as a form of direct enforcement of a custodial fiduciary’s primary obligation
of accountability. Other forms of direct enforcement of primary obligations are by direction of
the court, by injunction and by declaration: See above n12 at 10–11.

14 Glazier Holdings v Australian Men’s Health (NSW Supreme Court, Austin J, 22 January 2001)
at paras 37–38 (hereinafter Glazier). Although Austin J’s decision in Glazier was overturned on
appeal, nothing that was said by Giles JA in giving the judgment of the New South Wales Court
of Appeal contradicted Austin J’s structural analysis of accounting in equity: see Meehan v
Glazier Holdings Pty Ltd (2002) 54 NSWLR 146 at 149–150 (hereinafter Meehan).

15 This is restitution in the sense of ‘a person to a condition’, not of ‘a thing to a person’: See above
n1 at xi; and above n12 at 14. In Roxborough v Rothmans of Pall Mall Australia Ltd (2002) 185
ALR 335 at 353, Gummow J adverted to the availability of an express trust beneficiary to an
action for money had and received against his or her trustee ‘when there remains nothing to the
trustee to execute except payment over of money to the beneficiary, or the trustee admits the
debt ….’ See also the comment of Mason J quoted at n111 below.
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enforce primary duties of the fiduciary in a non-restitutionary or non-
restorationary manner by requiring the segregation and protection of the fund
where the custodial relationship is a continuing one.

Common account is a claim to performance. It is a vindication of an existing in
personam right. It is the way in which a custodial fiduciary is required to execute
his or her personal obligation of accountability in respect of the trust property. If
the fiduciary no longer has the original property, and cannot therefore specifically
perform his or her obligation, the claim will be that he or she must perform by
payment of a monetary equivalent. This vindication claim is not a claim for
damages caused by equitable wrongdoing. ‘The claim does not rest upon the
allegation of loss in the sense of detriment or injury, and for this reason
considerations of causation, remoteness, mitigation and contributory fault are
inapposite. The award may be described as compensation but it is compensation of
the substitutive variety.’16 The monetary equivalent or compensation is measured
by the objective value of the property lost as determined after the account is taken.
The subjective position of the individual claimant is not relevant in assessing the
loss, nor is ‘consequential loss’ to be considered. Nor does the claim require any
unjust enrichment by the custodial fiduciary. The claimant gets simply the
fulfilment of the primary right, even if that requires monetary substitution.

This analysis helps us to understand the correct reach of a passage that has
become widely regarded as the locus classicus on the law of equitable
compensation, found in Street J’s judgment in Re Dawson:

The obligation of a defaulting trustee is essentially one of effecting a restitution
to the estate. The obligation is of a personal character and its extent is not to be
limited by common law principles governing remoteness of damage ... . Caffrey v.
Darby, supra, is consistent with the proposition that if a breach has been
committed then the trustee is liable to place the trust estate in the same position
as it would have been in if no breach had been committed. Considerations of
causation, foreseeability and remoteness do not readily enter into the matter ... .
The principles embodied in this approach do not appear to involve any inquiry as
to whether the loss was caused by or flowed from the breach. Rather the inquiry
in each instance would appear to be whether the loss would have happened if there
had been no breach ... . The cases to which I have referred demonstrate that the
obligation to make restitution, which courts of equity have from very early times
imposed on defaulting trustees and other fiduciaries is of a more absolute nature
than the common law obligation to pay damages for tort or breach of contract ... .
Moreover, the distinction between common law damages and relief against a
defaulting trustee is strikingly demonstrated by reference to the actual form of
relief granted in equity in respect of breaches of trust. The form of relief is
couched in terms appropriate to requiring the defaulting trustee to restore to the
estate the assets of which he deprived it. Increases in market values between the
date of breach and the date of recoupment are for the trustee’s account: the effect
of such increases would, at common law, be excluded from the computation of
damages; but in equity a defaulting trustee must make good the loss by restoring

16 Elliott, above n4, Ch I, ‘Introduction’ at 4. The Claims.
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to the estate the assets of which he [sic] deprived it notwithstanding that market
values may have increased in the meantime. The obligation to restore to the estate
the assets of which he deprived it necessarily connotes that, where a monetary
compensation is to be paid in lieu of restoring assets, that compensation is to be
assessed by reference to the value of the assets at the date of restoration and not
at the date of deprivation. In this sense the obligation is a continuing one and
ordinarily, if the assets are for some reason not restored in specie, it will fall for
quantification at the date when recoupment is to be effected, and not before.17

The defendant was a defaulting custodial fiduciary who had control over assets
that formed a trust estate, ie, the equitable obligations of the trustee to the plaintiff
beneficiaries related to an estate. Thus, the relief sought was substitutive
compensation. The primary liability of the defaulting fiduciary was to restore the
property in specie. If that were not possible, then the monetary compensation
payable in lieu (which might be termed equitable compensation) must reflect the
economic position had restoration in specie been possible. This was not a case
where reparative compensation was being sought, no matter the loose references
to ‘breach’ or ‘loss’. Accordingly, Street J’s account was not intended to state the
parameters of equitable compensation on the basis of reparation for loss. The
obviously plaintiff-friendly nature of the controlling limits on the compensation
remedy should be appreciated as determined by the nature of the claim under
discussion, being for performance of primary obligations rather than based on the
wrongdoing of the trustee (even though, on the facts, such wrongdoing had indeed
occurred). 

(ii) Breach of Trust and the Notion of Reparative Compensation
Of course, common account is not the only form of ‘account of administration’
available against a custodial fiduciary. There is also available the ‘account on the
basis of wilful default’.

As Austin J has stated:

The order is ‘entirely grounded on misconduct’, the defendant being required to
account not only for what he or she has not received, but also for what he or she
might have received had it not been for the default: … the concept of ‘wilful
default’ is confined to cases where there has been ‘a loss of assets received, or
assets which might have been received’: … the concept is evidently not confined
to cases of conscious wrongdoing: … the court may make an order that general
accounts be taken on the footing of wilful default if at least one instance of wilful
default has been proved …. An order for accounts based on wilful default has the
effect of casting a much more substantial burden of proof on the accounting party
than applies in the case of common accounts. On a falsification, the onus is on the
accounting party to justify the account …. An accounting on the footing of wilful
default leads to an order requiring the defendant to replenish funds wrongfully
depleted by him or her and in that sense to make restitution for the benefit of the
plaintiff.18 

17 [1966] 2 NSWLR 211 at 214–216. See Elliott, above n9 at 590–591.
18 Glazier, above n14 at paras 39–42.
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Austin J also pointed out an important aspect of the account on the basis of wilful
default, by distinguishing it with an order for an account of profits.19 The objective
of the latter is to identify those gains made by the fiduciary through a finding of
specific wrongdoing, such as breach of trust or fiduciary duty. That gain is then to
be disgorged (‘given up’), as a remedy for the wrongdoing. The former type of
account relates to administration of the trust, where ‘emphasis is placed on whether
the defendant has failed to discharge his or her duty, rather than whether the
plaintiff has established active conduct in breach of duty’.20 One commentator has
suggested that: ‘The technical meaning of “wilful default” is a failure to receive
assets that would have been received if the trust had been performed properly.’21

This leads to an important observation, made by Austin J in the extract reproduced
above. Charging a defendant trustee in their account meant that he or she was
chargeable with property actually received, and was liable to be surcharged with
property he or she might have received. The basis upon which the defendant would
be surcharged with foregone receipts (ie, beyond actual receipts) was wilful
default. But it is strongly arguable that ‘wilful default’ and ‘breach of trust’ are
coextensive concepts, and that the focus of the account for wilful default extends
beyond merely the failure to receive assets. If breach of trust really amounts to
nothing more than an infringement by the trustee of any duty owed as trustee to the
beneficiary,22 then the basis upon which the trustee can be surcharged for foregone
receipts, termed wilful default, is actually no greater than that the defendant trustee
has breached a duty he or she owes by virtue of the office of trustee. Thus, an
‘account on the basis of wilful default’ covers the same ground as an ‘account in
common form’ (ie, what property the trustee received and what has become of it),
but goes further (ie, the trustee may be surcharged with property he or she would
have received but for his or her wilful default/breach of trust). But more still needs
to be said.

There is therefore a problem in linking too closely the two forms of accounts
of administration. The danger is that an important taxonomic point is missed. As
seen above, the common form of account is not founded upon misconduct by a
custodial fiduciary. The duty it enforces is a primary duty. And its objective is
merely to ascertain the property that the fiduciary is understood to hold in that
capacity with a view to the carrying out of the trust by the fiduciary. Any order of
payment of money by the fiduciary personally is at most substitutive
compensation. The wilful default form of account is, however, conceptually quite

19 Id at paras 43–45.
20 Id at para 46.
21 Chambers, above n12 at 19. 
22 Two definitions of what is encompassed by referring to a ‘breach of trust’ are found in Peter

Birks & Arianna Pretto (eds), Breach of Trust (2002). In the Preface, Professor Peter Birks and
Dr Arianna Pretto comment that there are ‘breaches which consist in ultra vires acts and …
breaches which consist in doing badly acts which, done properly, would be intra vires’: at ix.
Professor David Hayton states: ‘ A breach of trust is any act or neglect on the part of a trustee
which is not authorised or excused by the terms of the trust instrument or by law, or which fails
to satisfy the duties imposed on a trustee conducting authorised activities’: See ‘Overview’ at
384. 
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distinct. It is founded upon a breach of duty by the custodial fiduciary that has
resulted in loss. The duty it enforces is a secondary duty. And its objective is to
remedy the breach by making good the loss through surcharging the fiduciary’s
account. The focus is reparative compensation,23 because the surcharge, although
often misleadingly described as a charge on the basis of what the fiduciary ought
to have but did not receive, is really a charge on the amount of the loss sustained,
determined as if the fiduciary had received more than he actually did.24

B. Equitable Compensation for Breach of Custodial Fiduciary Duties and
the Problem of Target Holdings

It can be seen from the previous discussion that equity has long recognised
monetary awards in connection with trusts and other forms of custodial fiduciary
relationships. These awards are compensatory, even though they are hidden behind
the language of accounts. Compensation is ‘achieved … by making [custodial
fiduciaries] accountable for assets which they [have] lost or [have] failed to
receive’.25 The monetary compensation can be measured differently, either as
substitution for performance, or as reparation for loss. Once compensation for
reparation of loss is recognised as a legitimate objective in the case of wrongdoing
by custodial fiduciaries, it does not require much of a leap to see it as a legitimate
objective in the case of other types of equitable wrongdoing. But there is a further
lesson to be learned from the case of the custodial fiduciary, and that is that the
controlling limits on substitutive compensation awards, as exemplified in Street J’s
judgment in Re Dawson,26 should not alone, without more, be taken to be the
correct controlling limits on reparative compensation.

Indeed, although the decision presents a further problem, that was the very
point in issue in the decision of the House of Lords in the custodial fiduciary case
of Target Holdings Ltd v Redferns.27 This decision, as would be expected, has been
enormously influential in the development of the jurisprudence on equitable

23 This point was clearly made by Giles JA in Meehan, above n14 at 149-150, where his Honour
stated: ‘Under such an order the accounting party must account not only for what has actually
been received, but also for what should have been received: that is, for what would have been
received if the relevant duties of the accounting party had been properly discharged.’ See also
Armitage v Nourse [1998] Ch 241 at 252 (Millett LJ): ‘A trustee is said to be accountable on the
footing of wilful default when he is accountable not only for money which he has in fact
received but also for money which he could with reasonable diligence have received. It is
sufficient that the trustee has been guilt of a want of ordinary prudence: ….’

24 Professor Robert Chambers has recently presented a slightly different analysis. He states (above
n12 at 7): ‘A common account is used to compel trustees to perform their primary duties, an
account on the basis of wilful default is used to obtain compensation for loss, and an account of
profits is used to obtain restitution of gain. However, a common account is also used to obtain
compensation and the other two forms of account also provide direct enforcement of primary
duties.’ In discussing compensation for loss, Chambers discusses account (both common
account and account for wilful default) and equitable compensation as separate methods of
compensation. See his full discussion at 2–34.

25 Birks & Pretto, above n1 at xi.
26 [1966] 2 NSWLR 211.
27 [1996] 1 AC 421 (hereinafter Target Holdings).
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compensation. The plaintiff was a finance company which instructed the defendant
firm of solicitors to act for it in the provision of a loan as mortgagee on a
commercial property to a proposed mortgagor. The same solicitors were instructed
by the proposed mortgagor. The latter had told the plaintiff that the property had
been valued at £2 million. In fact, unknown to the plaintiff, the proposed
mortgagor was paying only £775 000 for the property. The plaintiff gave the
solicitors over £1.5 million to be held on a bare trust, and then to be transferred to
the mortgagor once the property had been purchased and charges over the property
in favour of the plaintiff had been executed by the mortgagor. The solicitors
actually paid out most of the £1.5 million before the mortgagor had purchased the
property and thus before any charges had been executed, informing the plaintiff
that all was in order. All this was admitted to be in breach of trust. A short time
later, the property was in fact charged to the plaintiff. The mortgagor later became
insolvent, and the charged property was sold by the plaintiff as mortgagee, but
fetched only £500 000. The plaintiff claimed ‘restitution’ of the entire sum it had
transferred to the solicitors on the basis of the latter’s breach of trust.

In the Court of Appeal,28 a majority found in favour of the plaintiff. Peter
Gibson LJ stated that ‘a trustee or other fiduciary [who] in breach of trust disposes
of trust property to a stranger comes under an immediate duty to make
restitution... .’29 No inquiry as to causation was necessary. The ‘loss’ was
immediate, and the (factual) causal connection was obvious.30 The loss here was
£1.5 million, which the plaintiff could recover from the solicitors, subject only to
giving credit for the £500 000 recovered on the sale of the charged property.

The House of Lords, however, allowed an appeal by the solicitors. Lord
Browne-Wilkinson, the only equity lawyer on the panel, gave a speech in which
the remainder of the panel concurred. He saw the issue as being whether a
defaulting trustee could be held liable to make good a loss suffered by the
beneficiary where there was no causal link between the breach of trust and the loss.
And his conclusion was that the defaulting trustee could not be held liable.

His Lordship began with a general statement:

At common law there are two principles fundamental to the award of damages.
First, that the defendant’s wrongful act must cause the damage complained of.
Second, that the plaintiff is to be put “in the same position as he [sic] would have
been in if he had not sustained the wrong for which he is now getting his
compensation or reparation”: Livingstone v Rawyards Coal Co (1880) 5 App.
Cas. 25, 39, per Lord Blackburn. Although, as will appear, in many ways equity
approaches liability for making good a breach of trust from a different starting
point, in my judgment those two principles are applicable as much in equity as at
common law. Under both systems liability is fault-based: the defendant is only
liable for the consequences of the legal wrong he has done to the plaintiff and to

28 [1994] 1 WLR 1089.
29 Id at 1104.
30 Id at 1102–1103.
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make good the damage caused by such wrong. He is not responsible for damage
not caused by his wrong or to pay by way of compensation more than the loss
suffered from such wrong. The detailed rules of equity as to causation and the
quantification of loss differ, at least ostensibly, from those applicable at common
law. But the principles underlying both systems are the same.31

The focus of Lord Browne-Wilkinson’s statement of principle was thus reparative
compensation for loss in equity, following a breach of duty by the custodial trustee.
But his Lordship was clearly troubled by the plaintiff’s argument that the
solicitors’ duty, as custodial trustee, was to reconstitute the trust fund rather than
pay compensation for loss. His Lordship dealt with this point by introducing a
troubling distinction between types of trusts, being ‘traditional trusts’ (ie,
subsisting trusts with indeterminate or contingent beneficial interests) on the one
hand, and bare trusts (ie, trusts under which the beneficiaries are absolutely
entitled) on the other. The latter grouping of bare trusts was further subdivided into
exhausted traditional trusts and bare commercial trusts (of which Target Holdings
was said to be an example). His Lordship stated that the rules of equitable
compensation for breach of trust were largely developed in relation to ‘traditional
trusts’, where the basic rule is that a trustee in breach must restore, or pay into, the
trust estate either the assets which have been lost to the estate by reason of the
breach, or compensation for such loss. Courts of equity did not award damages but,
acting in personam, ordered (or charged) the defaulting trustee to restore the trust
estate. If specific restitution of the trust property is not possible, then the liability
of the trustee is to pay sufficient compensation to the trust estate to put it back to
what it would have been had the breach not been committed. Even if the immediate
cause of the loss is the dishonesty or failure of a third party, the trustee is liable to
make good the loss to the trust estate if, but for the breach, such loss would not
have occurred.32

It should be apparent that, although his Lordship appeared to be concerned
throughout with reparative compensation for loss caused by a breach of trust, in
effect his discussion of the limits of equitable compensation in cases of traditional
trusts confused the rules established for providing substitutive compensation in
equity with the rules for the pursuit of reparative compensation. Indeed, having
lifted out wholesale the rules relating to substitutive compensation in respect of
performance of traditional trusts, his Lordship applied these as if they were the
standard rules on reparative compensation for breach of trust, with a bit of
tweaking on the matter of causation. There was some awareness of having crossed
a conceptual divide, because his Lordship then had to say that these rules would
not apply to every breach by a trustee of a traditional trust.33 For example, if a

31 Target Holdings, above n27 at 432.
32 Thus, although the common law rules of remoteness of damage and causation do not apply, there

does have to be some causal connection between the breach of trust and the loss to the trust estate
for which compensation is recoverable, namely, the fact that the loss would not have occurred
‘but for’ the breach. See further Getzler, above n3 at 237–246.
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trustee commits a breach of trust with the acquiescence of one beneficiary, that
beneficiary has no right to complain and an action for breach of trust brought by
him or her would fail. Further, if a trustee makes an unauthorised but profitable
investment, the investment might be sold at the insistence of the beneficiary and
the funds applied towards authorised investments, but the trustee would be under
no liability to pay compensation either to the trust fund or to the beneficiary
because the breach had caused no loss to the trust fund. His Lordship emphasised
that ‘in each case the first question is to ask what are the rights of the beneficiary:
only if some relevant right has been infringed so as to give rise to a loss is it
necessary to consider the extent of the trustee’s liability to compensate for such
loss’.34

Lord Browne-Wilkinson then stated that it was wrong to lift out wholesale the
detailed rules developed in the context of ‘traditional trusts’ and seek to apply them
to bare trusts, as he defined them.35 The trust in Target Holdings was a bare
(commercial) trust. As such, it was simply an aspect of a wider commercial
transaction involving agency. The commercial objective of the plaintiff was to lend
money on security. One step in that process involved the plaintiff depositing
money in the solicitors’ trust account. Until the money was loaned in accordance
with the plaintiff’s instructions, it was undoubtedly trust money. Thus, if it had
been paid away other than in accordance with the plaintiff’s instructions, and the
commercial transaction anticipated had not been finalised, general equitable
principles applicable to trusts would demand that the fund be restored to the
plaintiff’s account. However, once the commercial transaction had been completed
Lord Browne-Wilkinson considered it ‘entirely artificial’ to import into such a
trust an obligation to restore the trust fund.36

His Lordship continued: 

The obligation to reconstitute the trust fund applicable in the case of traditional
trusts reflects the fact that no one beneficiary is entitled to the trust property and
the need to compensate all the beneficiaries for the breach. The rationale has no
application in a case such as the present. To impose such an obligation in order to
enable the beneficiary solely entitled (ie, the client) to recover from the solicitor
more than the client has lost flies in the face of common sense and is in direct
conflict with the basic principles of equitable compensation. In my judgment,
once a conveyancing transaction has been completed the client has no right to
have the solicitor’s client account reconstituted as a “trust fund.”37

Lord Browne-Wilkinson also discussed the matter of quantification of any
compensation payable. His Lordship agreed with the majority of the Court of

33 Target Holdings, above n27 at 433.
34 Id at 433–434.
35 Id at 421, 435.
36 Id at 436.
37 Ibid.
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Appeal that the trustee’s duty to remedy the breach — even in the case of a bare
trust — arose immediately, and thus, had proceedings been brought before the
conveyancing transaction had been completed, an order requiring restoration
would have issued.38 However, in the events which occurred, and in view of the
real interest of the plaintiff, he could not agree with the view taken by Peter Gibson
LJ that ‘events which occur between the date of breach and the date of trial are
irrelevant in assessing the loss suffered by reason of the breach’.39 This rejection
of Peter Gibson LJ’s position is, of course, to bring equitable reparative
compensation into line with the approach generally taken at common law to
assessing the quantum of reparative compensatory damages in tort. Since the
quantum of compensation was to be assessed at the time of judgment, not at an
earlier date,40 that quantum ‘would be the figure then necessary to put the trust
estate or the beneficiary back into the position it would have been in had there been
no breach’.41 Compensation would ‘make good a loss suffered by the beneficiaries
and which, using hindsight and common sense, can be seen to have been caused
by the breach’.42 The plaintiff, it was assumed for the purpose of argument (since
the substantive matter still had to be tried), obtained exactly what it would have
obtained had no breach occurred, and accordingly the loss suffered was not
compensable because it was not caused by the breach.43 Had there been no breach,
the plaintiff would have experienced the very same loss. This examination of
causation in Target Holdings was the consequence of adopting a reparative
compensatory approach in equity and then applying it to a case dealing with loss
arising from the breach of a (bare) trust.

Dr Elliott comments:

Lord Browne-Wilkinson set out in Target Holdings to restate the law relating to
compensation claims against trustees from first principles. The “basic equitable
principle applicable to breach of trust” on which he founded his conclusions was
that the beneficiary, or the fund where reconstitution is appropriate, “is entitled to
be compensated for any loss he would not have suffered but for the breach.” The
corollary is that the beneficiary should not recover as compensation more than his
causally-related loss. It is implicit in this that a beneficiary’s only compensation
claim against a trustee who has misapplied trust property is reparative in nature.
Lord Browne-Wilkinson seems to have considered this idea to be self-evident and
he did not offer any authority for his broad statement of principle which depends
upon it.44

38 Id at 437.
39 Ibid.
40 Ibid.
41 Ibid.
42 Id at 439.
43 Id at 440.
44 Elliott, above n4, Ch VI, Target Holdings Ltd v Redferns at 3. Discussion (footnotes omitted).
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It is clear that Target Holdings’ claim against the solicitors as custodial trustees
was for substitutive compensation.45 Lord Browne-Wilkinson recast it as a
reparative compensation claim, on the basis that that was what compensation in
equity was concerned with. If substitutive compensation in equity is to disappear,
this would mark a radical restructuring of the nature of the in personam liabilities
of custodial fiduciaries.46

C. The Impact of Target Holdings
Two points must be made. The first is a point related to the comment in the
previous paragraph. Has substitutive compensation disappeared? The second point
is more general, about the ‘atmosphere’ that Target Holdings has introduced. 

(i) The Future for Custodial Fiduciaries?
It is notable, and perhaps not at all surprising, that in decisions after Target
Holdings, where there have been breaches of custodial duties by custodial trustees,
the courts have largely reverted to a Re Dawson-like position on the limits of
equitable compensation to be awarded. This reversion has, however, been
promulgated as part of a generally reparative compensatory framework modelled
on Target Holdings, and the only potential relaxation on Dawson principles has
been understood to be in the context of causation, although even here there has
been little movement away from a plaintiff-friendly causation test.

Thus, for example, the New South Wales Court of Appeal, in O’Halloran v RT
Thomas & Family Pty Ltd,47 was quick to equate the position of a director who
improperly dealt with assets of the company to that of a traditional trustee for the
purposes of applying a strict causation test. Spigelman CJ entered into an analysis
of the policy reasons requiring the strict test, focusing on the vulnerability of the
company in placing its property in the hands of a custodial trustee as being similar

45 Dr Elliott refers to Mr Tony Oakley’s view (Parker & Mellows, The Modern Law of Trusts
(1998) at 680–683) that the claim by Target Holdings was a claim for equitable (reparative)
compensation without account. It is probably correct to say that this is how the case has come
to be understood in hindsight, but it is a view not easily sustained on a close examination of the
actual claim made. In Youyang v Minter Ellison (NSW Supreme Court, Handley JA, Hodgson
JA and Young CJ in Eq, 8 October 2001 (hereinafter, Youyang)), Young CJ in Eq (as discussed
below at text to n99) also took the view that Target Holdings was better understood as a claim
for equitable (reparative) compensation without account. An appeal in Youyang was heard by
the High Court of Australia on 13 November 2002. No decision has been given at the time of
writing, but the transcript of the hearing indicates that the Court may well re-examine Target
Holdings.

46 Reference has been made at n9 above to articles by Lord Millett and Professor Birks: See
generally Millett, above n9 at 225–227; and Birks, above n9 at 45–48. Their argument
essentially is that Redferns was indeed held accountable, and that the right result was reached
because Redferns had accounted for the funds paid away by obtaining the mortgage which
Target Holdings had sought to have in the first place. This interpretation of course avoids the
problem altogether.

47 (1998) 45 NSWLR 262 (hereinafter O’Halloran). See also Harrison & Anor v Schipp, Cameron
& Anor v Schipp (NSW Supreme Court, Handley JA, Giles JA and Fitzgerald JA, 20 February
2001) at para 123 (Giles JA).
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to the vulnerability of the beneficiaries of a trust with respect to the disposition of
trust property by the trustee.48 Meagher JA was more direct. The director had
deprived the company of its property, and equity would see to it that the value of
the property was restored.49

But there is clearly considerable unease about Target Holdings’ reparative
framework. Bairstow v Queens Moat Houses plc50 was a recent custodial fiduciary
case where the difficulties introduced by Target Holdings were at least given a
brief airing by Robert Walker LJ (as he then was). Directors were held to be
accountable to the company for dividends unlawfully paid out in contravention of
statutory requirements. The directors were said to have trustee-like responsibilities
in respect of company property. An attempt to apply Target Holdings to suggest
that the breach of custodial duties had caused no compensable loss was rejected.
Robert Walker LJ questioned, without deciding, whether Target Holdings was
intended to cover a case of the sort before him. His Lordship seemed, to my way
of thinking, to wish to recapture the simple (and rather obvious) circumstance
where reimbursement was required without the trammels of reparative
compensatory considerations.51

First, his Lordship said that the qualities of the fiduciary obligations
undertaken by the directors in Bairstow ‘involved heavy and continuing
responsibilities for the stewardship of the company’s assets’,52 whereas ‘the trust
in Target Holdings … was simply an aspect of a wider commercial transaction
involving agency’. This raised an issue whether ‘a more satisfactory dividing line
is not that between the traditional trust and the commercial trust, but between a
breach of fiduciary duty in the wrongful disbursement of funds of which the
fiduciary has this sort of trustee-like stewardship and a breach of fiduciary duty of
a different character (for instance a solicitor’s failure to disclose a conflict of
interest …)’.53 It is not clear, however, that Robert Walker LJ’s suggested dividing
line can be applied, as he implies, to sustain the holding in Target Holdings itself.
Surely Redferns had a ‘trustee-like stewardship’? If Redferns’ trusteeship was to
be seen as not of this sort, then how exactly was it to fall on the other side of the
dividing line? What is the ‘different’ character of the fiduciary duty owed by
Redferns? The more satisfactory dividing line is surely that between custodial
fiduciary duties and fiduciary duties of loyalty and fidelity, and that is the very
dividing line that Target Holdings threatens. It will not be an easy threat for a Court
of Appeal judge to avoid, as I suspect Robert Walker LJ realised.

A second suggestion from Robert Walker LJ was to focus instead on the fault
of the custodial fiduciary. In Target Holdings, ‘the solicitors were shown to have

48 Id at 277.
49 Id at 281. Unlike, however, in both Target Holdings, above n27, and Youyang, above n45, where

the plaintiffs received some assets in return for the asset improperly disposed of, the company
in O’Halloran never received any substitute. 

50 [2001] 2 BCLC 531. See also Allied Carpets Group plc v Nethercott [2001] BCC 81.
51 Id at 549.
52 Ibid.
53 Ibid.
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done no more than to have acted imprudently in disbursing their client’s funds
before they obtained their client’s security’,54 whereas in Bairstow the directors
had deliberately and dishonestly paid away the company’s funds. Again, with
respect, this will not work. While Lord Browne-Wilkinson referred to liability for
breach of trust as fault-based, he was referring only to the issue of causal
connection between breach and loss. This was made clear by a differently
constituted Court of Appeal in Collins v Brebner.55 That latter decision also
showed why an argument that Lord Browne-Wilkinson did not intend to exclude
fraudulent breach of trust from the ambit of his judgment could not be sustained.
In any event, his Lordship was not intending to dispatch the rule that in making an
unauthorised disposition of trust property a trustee will be strictly liable.56

One problem that will have to be faced if Target Holdings is to be revisited, and
substitutive compensation is to be re-established in the context of liability of
custodial fiduciaries, is the charge of harshness as to results in custodial fiduciary
cases like Target Holdings itself. There are doctrinal reasons, however, why the
charge of harshness is misdirected. Most custodial fiduciaries are trustees or
executors. It can be suggested that the strict approach to a trustee’s obligation in
respect of the trust property is best understood as founded upon the trustee’s
general duty of strict compliance with the trust deed (or testamentary document).57

By agreeing to assume the obligations of trustee or executor, including that of
complying with the deed, there is nothing unfair about the rigorous nature of the
substitutive (and reparative) compensatory response. The notion of the duty of
strict compliance also justifies a company director’s liability as if he or she were a
trustee, where he or she fails to account properly for the company’s property. The
director has assumed a duty to comply (strictly) with the company’s constitutional
documents, especially in respect of the company’s assets. This explains why, for
example, when it comes to a compensatory claim against the director for loss of
the company’s assets, ‘[t]here is a sufficient connection, irrespective of the
identification of a separate and concurrent cause, when the loss would not have
occurred if there had been no breach of duty’.58 Further, since the trustee/executor/
company director assumes his or her duties, their position is accordingly analogous
to that of a party who assumes obligations in a contractual setting. Liability for
breach of the latter tends to be strict, and why should that not be so also in a
custodial fiduciary context?59 A further doctrinal reason for the harshness
encountered in the determination of a substitutive compensation response is found
in the nature of the claim. Although the obligation sought to be enforced is an in
personam obligation to perform, that obligation is ultimately referable to the

54 Ibid.
55 Collins v Brebner (English Court of Appeal, Aldous, Tuckey LJJ & Hale J, 26 January 2000).
56 See the extract at n31 above; and see Speight v Gaunt (1883) 9 AC 1 at 19.
57 See Robert Austin, ‘Moulding the Content of Fiduciary Duties’ in AJ Oakley (ed), Trends in

Contemporary Trust Law (1996) at 164ff.
58 See O’Halloran, above n47 at 277 (Spigelman CJ). In New Zealand, the duty of strict

compliance has statutory force: See Companies Act 1993 (NZ), s134.
59 See further on the nature of express trusteeship, Charles EF Rickett, ‘The Classification of

Trusts’ (1999) 18 NZULR 305 at 310–312.
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existence of property rights (rights in rem). The essential distinguishing feature of
a custodial fiduciary is the existence of property belonging in equity to others.60 In
other areas of equity and common law, property rights, even if their protection is
mediated indirectly,61 are generally protected without too much concern for the
resulting harshness to the defendant. Further, in unjust enrichment law, where the
focus is the protection of the plaintiff’s value in circumstances where property
transfers, although legally effective to transfer property rights, are essentially
defective,62 the claim itself is based on strict liability, with no concern for
harshness to the defendant. Harshness of result is only considered, if at all, in the
context of well-defined defences.63

There are other more technical reasons why concern about harshness of results
might be overstated.64 First, custodial fiduciaries can usually seek directions as to
the lawfulness of their proposed activities prior to undertaking them.65 Secondly,
the scope for improper disposition of property has been much reduced by the
introduction of enlarged general powers of investment of trustee funds.66 Thirdly,
many custodial fiduciaries can rely upon express exculpatory clauses.67 Fourthly,
there are statutory relief provisions available for ‘worthy’ trustees whose breach of
duty is largely technical.68 And, fifthly, Dr Elliott has suggested that a
discretionary hardship defence might be recognised in equity. Indeed, he suggests
that Target Holdings itself might be the harbinger of such a defence:

Where a beneficiary effectively seeks to shift losses owing to his [sic] own
misjudgment onto his fiduciary and the fiduciary has not profited in the
transaction, as happened in the Target Holdings case, there is a prima facie case
of hardship, though proof that the fiduciary has acted dishonestly would generally
deprive him of this defence.69

60 See D Hayton, above n22 at 379–383.
61 See discussion in Ross B Grantham & Charles EF Rickett, Enrichment and Restitution in New

Zealand (2000) Ch 3 at 30–41.
62 See Ross B Grantham & Charles EF Rickett, ‘On the Subsidiarity of Unjust Enrichment’ (2001)

117 LQR 273 at 275–288.
63 Id at Chs 14–16.
64 Elliott, above n4, Ch VI, Target Holdings Ltd v Redferns at 3. Discussion. Evaluation of the Way

Forward.
65 See, for examples, Trustee Act 1925 (NSW), s63; Trustee Act 1956 (NZ), s66. In any event,

trustee investments are now largely regulated by a duty of care standard: see discussion in
Joshua Getzler, ‘Duty of Care’ in Peter Birks & Arianna Pretto (eds), Breach of Trust (2002) at
Ch 2.

66 See, for examples, Trustee Act 1925 (NSW), s14; Trustee Act 1956 (NZ), s13A.
67 See Armitage v Nourse [1998] Ch 241. See full discussion in J Penner, ‘Exemptions’ in Peter

Birks & Arianna Pretto (eds), Breach of Trust (2002) at Ch 8.
68 See, for examples, Trustee Act 1925 (NSW), s85; Trustee Act 1956 (NZ), s73. This statutory

jurisdiction may not extend to non-trustee fiduciaries: see Jalmoon Pty Ltd (in liquidation) v
Bow [1997] 2 Qd R 62 at 72–73. The English Law Commission has recommended the extension
of the relief jurisdiction to all fiduciaries: see Fiduciary Duties and Regulatory Rules (Law Com
No 236, 1995) at 90–96. In the context of companies, see Corporations Act 2001 (Cth), s1318;
Compare Companies Act 1993 (NZ), s376. See full discussion in J Lowry and R Edmunds,
‘Excuses’ in Peter Birks & Arianna Pretto (eds), Breach of Trust (2002) at Ch 9.
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(ii) The ‘Atmosphere’ After Target Holdings
More generally, whatever the deficiencies of the actual reasoning in Target
Holdings, the decision heralded a much greater prominence for the remedy of
reparative compensation in equity. In particular, the manner in which Lord
Browne-Wilkinson drew a distinction between different types of trusts, and hence
different types of obligations which might be breached causing some loss, has
enabled a rapid development of the remedy. As indicated in Part I of this paper,
there are other equitable obligations, beyond custodial fiduciary obligations, such
as fiduciary obligations founded on trust and confidence, or equitable obligations
founded perhaps on an unconscionability principle. Identification of the
differences between various types of equitable obligations, as undertaken (even if
somewhat questionably achieved) in a very limited context at one end of the
spectrum in Target Holdings, is essential from a remedial perspective. Once the
nature of any particular equitable obligation that has been breached is identified, it
becomes much easier to develop equitable compensation in a manner which
properly reflects that loss suffered by the plaintiff which, consistent with the nature
of the obligation, ought to be compensated.

If the breach of a custodial duty causes loss to the trust estate, and it is sought
to remedy the loss by an avowedly reparative compensatory claim, thus
deliberately eschewing account,70 equity is likely to adopt a plaintiff-friendly
approach to defining the controlling limits of recovery. This is indicated by the
post-Target Holdings custodial fiduciary cases, even though some of these cases
have actually tended to hover unhappily between substitutive and reparative
compensation. The custodial obligation breached here has very particular
characteristics – of both policy and legal doctrine – that require the reparative
compensatory response to be rather strict and inflexible as far as the fiduciary is
concerned, mirroring to a considerable degree the contents of the substitutive
compensatory response.71

It must be stressed, however, that the obligation in question here is the custodial
fiduciary’s obligation only in respect of the estate. Compensation does not, on the
basis of breach of this duty, extend to consequential losses unrelated to the
‘restoration’ of the trust estate, or to the compensation of a particular beneficiary’s
personal loss beyond the loss of the trust fund. A custodial fiduciary will likely
have other obligations, including fiduciary obligations of trust and confidence, and
duties of care. If those obligations are breached, they must be separately analysed,

69 Elliott, above n4, Ch IV, Target Holdings Ltd v Redferns at 3. Discussion: Evaluation of the Way
Forward. Elliott refers to the hardship considerations revealed in Co-operative Insurance
Society Ltd v Argyll Stores (Holdings) Ltd [1998] AC 1; [1996] Ch 286.

70 See the view of Oakley, referred to above n45; and the view of Professor Chambers, referred to
above n24. See also Hayton, above n22 at 384–389.

71 See, for example, Maguire v Makaronis (1996–97) 188 CLR 449 at 473–474 (Brennan CJ,
Gaudron, McHugh & Gummow JJ) (hereinafter Maguire); O’Halloran, above n47 at 276–277
(Spigelman CJ ); Bank of New Zealand v the New Zealand Guardian Trust Co Ltd [1999] 1
NZLR 664 at 687 (Tipping J) (hereinafter Bank of New Zealand); Aequitas Ltd v Sparad No 100
Ltd (NSW Supreme Court, Austin J, 9 April 2001) at paras 444–447 (hereinafter Aequitas). See
also Getzler, above n3 at 236–246.
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and the reparative compensatory response of equity to those breaches may well be
rather different, in that it may be rather less plaintiff-friendly in respect of its
controlling limits.

It must be quite clear that the manner in which equity compensates for loss in
a case of a breach of duty by a custodial fiduciary in respect of the property under
that fiduciary’s control cannot provide an exclusive blueprint for equity’s
compensating in other contexts. To some degree, this is because compensation in
this part of equity’s domain has a very particular history. And, further, both the
issues whether compensation is appropriate, and the extent of such compensation,
must be determined by the nature and scope of the obligation said to have been
breached. Equitable obligations exist to further particular policies, and have
differing conceptual foundations. Their breach may be met by compensation, but
what that means will be particular to the obligation at issue.

4. Breach of Non-custodial Fiduciary Duties: Loyalty and
Fidelity in Cases of Trust and Confidence 

The established fiduciary duties of loyalty and fidelity, emanating from a
relationship of trust and confidence,72 manifest themselves in rules prohibiting
profit-making at the expense of the beneficiary, and prohibiting activity which
causes a conflict with the requirement to be loyal and faithful.73 The consequences
of breaches of the no-profit and no-conflict duties are therefore remedied by
traditional equitable responses designed to strip gains and to avoid transactions.
These responses are consistent with the prohibitive objectives of the rules, and in
that respect continue to be the presumptive responses for their breach. It is in that
sense that they can be said to be ‘traditional’.

It is reasonably easy to appreciate why breaches of custodial fiduciary duties,
whereby loss is caused to the trust estate, should be met where necessary by
reparative compensation. The entire thrust of the custodial fiduciary’s role is the
management of property within certain limits and for the benefit of the
beneficiaries. Loss by breach of duty cannot be permitted and must be remedied.
However, in respect of non-custodial fiduciary duties, where the focus of the duties
appears to be proscriptive, it is less obvious that reparative compensation should
follow automatically from their breach. To reach that conclusion needs a re-
visioning of the duty of loyalty and fidelity as constitutive of positive
requirements, which, if not met and resulting in loss, behove such a reparative

72 These duties arise ‘whenever one party undertakes to act in the interests of another, or where he
places himself in a position where he is obliged in the interests of another’: See Millett, above
n9 at 219.

73 See, most obviously, Breen v Williams (1996) 186 CLR 71; Bristol and West Building Society
v Mothew [1998] 1 Ch 1 (hereinafter Bristol and West Building Society); Arklow Investments Ltd
v Maclean [2000] 2 NZLR 1; Pilmer v Duke Group Ltd (in liquidation) (2001) 75 ALJR 1067
(hereinafter Pilmer); Aequitas, above n71 at paras 278–288 (Austin J). See, generally, Peter
Birks, ‘The Content of Fiduciary Obligation’ (2002) 16 Trust Law Int 34.
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compensatory response. In England, New Zealand and Canada such re-visioning
has in effect occurred.74 In Australian cases, there has been much less readiness to
adopt such a re-visioning, and fiduciary duties retain their strongly proscriptive
character.75 However, having at the same time ‘adopted’ Target Holdings, and
thereby accepted the proposition that reparative compensation is available in
equity as a remedy for loss, Australian courts are struggling with the conceptual fit
of such a remedy within their understanding that non-custodial fiduciary duties of
loyalty are fundamentally (and exclusively) proscriptive.

I have examined elsewhere a number of the more recent decisions from the
leading Commonwealth jurisdictions, and it is not necessary to repeat all that
detailed analysis here.76 As it turns out, the Australian cases unsurprisingly mirror
a regime of equitable compensation for non-custodial cases whose content is very
close to that of reparative compensation for breach of custodial fiduciary
obligations (which itself is largely modeled on the substitutive compensation
regime).77 The content of Re Dawson78 is alive and well, and operating happily in
the land of equitable compensation for breach of non-custodial fiduciary
obligations. However, on the whole, the other Commonwealth jurisdictions,
although more ‘advanced’ in re-visioning non-custodial fiduciary duties, have not
found themselves minded to depart overly much from a Re Dawson-like position
in laying down the features of equitable compensation. There is a growing
awareness in all jurisdictions that the key to understanding the approach of equity
to compensating reparatively for loss caused by breach of a fiduciary duty of
loyalty is a close analysis of the scope of the duty in question and the nature of a
breach of that duty.79

74 England: Bristol and West Building Society, above n73; Swindle v Harrison [1997] 4 All ER
705; Longstaff v Birtles [2002] 1 WLR 470. New Zealand: Day v Mead [1987] 2 NZLR 443;
Bank of New Zealand, above n71. Canada: Canson Enterprises Ltd v Boughton & Co [1991] 3
SCR 534; Hodgkinson v Simms [1994] 3 SCR 377. See the discussion in Getzler, above n3. 

75 Pilmer, above n73 at 1084–1085 (McHugh, Gummow, Hayne & Callinan JJ) at 1093–1096 and
1098–1100 (Kirby J); Maguire v Makaronis, above n71 at 471–474 (Brennan CJ, Gaudron,
McHugh & Gummow JJ).

76 Charles Rickett, ‘Where are We Going with Equitable Compensation?’ in AJ Oakley (ed),
Trends in Contemporary Trust Law (1996); Rickett, above n7.

77 See, for a clear example, Aequitas, above n71 at paras 442–443 and 448 (Austin J). His Honour
distinguished the approach taken in breach of fiduciary duty cases from the rather stricter
approach taken in cases of breaches of duty by trustees and company directors: see paras 444–
445. See also Youyang, above n45 at para 16 (Handley JA), for a list of ‘[t]he principles which
govern the assessment of compensation for breaches of trust and other equitable duty …’. His
Honour stated that the principles were those established in Target Holdings, which decision had
been approved in several Australian decisions. However, with respect, his Honour’s failure to
distinguish between different types of equitable duty means that the list of principles is a little
general, and in places repetitive. It appears limited also to custodial and non-custodial fiduciary
duties. Compare the analysis presented in Youyang by Young CJ in Eq, referred to in the text to
n99 below. As stated above n45, Youyang is currently under appeal to the High Court. 

78 Above n17.
79 See Beach Petroleum, above n8 at 90 para 431 (Spigelman CJ, Sheller & Stein JJA); and Elliott,

above n9.
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Thus, to take one example, although New Zealand has gained for itself
something of a reputation for looseness of doctrine and hyperactivity in its
approach to compensating in equity, recently the New Zealand Court of Appeal in
Bank of New Zealand v New Zealand Guardian Trust Co Ltd80 adopted a strict
approach to compensation for breach of the fiduciary duty of loyalty. Tipping J
stated:81

In the second kind of case, the trustee or other fiduciary has committed a breach
of duty which involves an element of infidelity or disloyalty engaging the
fiduciary’s conscience – what might be called a true breach of fiduciary duty….
In short, in such a case once the plaintiff has shown a loss arising out of a
transaction to which the breach was material, the plaintiff is entitled to recover
unless the defendant fiduciary, upon whom is the onus, shows that the loss or
damage would have occurred in any event, i.e. without any breach on the
fiduciary’s part. Questions of foreseeability and remoteness do not arise in this
kind of case …. Policy dictates that fiduciaries be allowed only a narrow escape
route from liability based on proof that the loss or damage would have occurred
even if there had been no breach.

In his judgment (for himself, Richardson P, Henry and Blanchard JJ), Gault J
suggested that there was a link between breaches of trust in dissipating the trust
estate, and abuse of fiduciary duties of loyalty and fidelity, in that both would
attract liability on a ‘restitutionary’ basis.82 These cases were then linked with
‘dishonesty in the commission of certain intentional torts such as fraudulent
misrepresentation’83 (later enlarged to fraud and impropriety)84 as circumstances
where there was justification to approach issues of causation and remoteness in
determining compensation differently from contract and non-intentional tort cases.
Tipping J also adverted to this. If the wrong committed was one ‘engaging the
conscience of the wrongdoer, what has sometimes been called fraud in equity, a
stricter approach is justified. That corresponds with the position when there is
fraud in the common law sense, … In such cases the greater moral turpitude of the
wrongdoer supports a restitutionary ‘but for’ approach, at least on a prima facie
basis.’85 The true fiduciary duty, being one of loyalty and fidelity, can only be
breached by disloyalty and infidelity, which per se is equitable fraud.86

What is important is that the controlling limits on the reparative compensatory
response for loss suffered by breach be seen to be coherent with the nature of the
obligation owed.87 Thus, the ‘absolute’ nature of the duty, which carries with it the
notion that any breach is ‘equitable fraud’, sustains a ‘but for’ test of causation. If

80 Bank of New Zealand, above n71.
81 Id at 687.
82 Id at 681. The reference to ‘restitutionary’ means ‘restorationary’, or the strict approach.
83 Ibid.
84 Id at 682.
85 Id at 688.
86 Ibid.
87 See further Getzler, above n3.
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this is so, it follows that there should be little, if any, scope for considerations
which would enable the defendant to escape liability. This would support the
presumption in the rule in Brickenden v London Loan & Savings Co88 (that, in
effect, once the court has determined the materiality of a breach of fiduciary duty
arising from non-disclosure of a conflict of interest or a significant likelihood of
such a conflict, speculation as to what course the aggrieved party would, on
disclosure, have taken is not relevant).89 It might also mean that there ought to be
no judicial jurisdiction to apportion responsibility for loss,90 although there might
be discretion to attach certain conditions on the award of equitable
compensation.91

5. Equitable Duties of Skill and Care: Compensation for
Breach? 

Equitable compensation has found itself thrust into the limelight in part because of
the recent articulation of duties of care in equity.92 In Bristol and West Building
Society v Mothew, Millett LJ (as he then was) stated:

It is … inappropriate to apply the expression [‘fiduciary duty’] to the obligation
of a trustee or other fiduciary to use proper skill and care in the discharge of his
duties. If it is confined to cases where the fiduciary nature of the duty has special
legal consequences, then the fact that the source of the duty is to be found in
equity rather than the common law does not make it a fiduciary duty. The
common law and equity each developed the duty of care, but they did so
independently of each other and the standard of care required is not always the
same. But they influenced each other, and today the substance of the resulting
obligations is more significant than their particular historic origin. … Although
the remedy which equity makes available for breach of that equitable duty of skill
and care is equitable compensation rather than damages, this is merely the product
of history and in this context is in my opinion a distinction without a difference.
Equitable compensation for breach of the duty of skill and care resembles
common law damages in that it is awarded by way of compensation to the plaintiff

88 [1934] DLR 465 at 469.
89 See Everist v McEvedy [1996] 3 NZLR 348; Gilbert v Shanahan [1998] 3 NZLR 528; Maguire,

above n71; O’Halloran, above n47 at 280–281 (Priestley JA); Beach Petroleum, above n8 at 91-
94 (Spigelman CJ, Sheller & Stein JJA); Aequitas, above n71 at paras 445–447 (Austin J).

90 See Pilmer, above n73 at 1085 (McHugh, Gummow, Hayne & Callinan JJ), 1101–1103 (Kirby
J); Nationwide Building Society v Balmer Radmore (a firm) [1999] PNLR 606; Nationwide
Building Society v Thimbleby & Co [1999] PNLR 733; compare Day v Mead [1987] 2 NZLR
443.

91 See Demetrios v Gikas Dry Cleaning Industries Pty Ltd (1991) 22 NSWLR 561. I am grateful
to Mr Justice Ken Handley for this reference.

92 These duties have an impressive pedigree. See discussion in Rickett, above n76. See also Julie
K Maxton, ‘Equity and the Law of Civil Wrongs’ in Paul Rishworth (ed), The Struggle for
Simplicity in the Law: Essays for Lord Cooke of Thorndon (1997) at 91; and Getzler, above n3
at 252–257.
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for his loss. There is no reason in principle why the common law rules of
causation, remoteness of damage and measure of damage should not be applied
by analogy in such a case.93

His Lordship made it quite clear that equitable compensation in this context is to
be distinguished from the earlier forms of equitable compensation discussed in this
paper.

As Tipping J stated in Bank of New Zealand v New Zealand Guardian Trust Co
Ltd, breaches of duty of care and skill94 ‘involve neither loss to the trust property,
nor infidelity or disloyalty’.95 Where a failure to take care is the material
dimension in an alleged breach of duty, trust and fiduciary duties are ‘not
relevantly engaged’.96 Gault J said that the ‘but for’ test of causation and
remoteness was not appropriate where there was a breach of a duty in equity of
equivalent scope to duties owed in contract or tort, unless the breach was dishonest
or fraudulent. He stated:

That the liability arises in equity is no sufficient reason. Surely the stage has been
reached in the development of the law where something more substantial than
historical origin is needed to justify disparate treatment in the law of those in
breach of the obligation to exercise reasonable care.97

It followed, therefore, that an equivalent approach to causation and remoteness as
applied in contract and tort ought to apply to the equitable duty.

The rules for equitable compensation for loss in breach of duty of care cases
will mirror to a considerable extent the rules developed for damages awards at
common law.98 Particular care may need to be exercised in determining whether
the equitable duty of care has been assumed in the circumstances or must be
imposed. This distinction may itself determine whether a contract or tort model of
damages is followed. This subtlety was adverted to in Bank of New Zealand, but
the Court of Appeal regarded it as unnecessary on the facts to draw a clear
distinction. Most of the central features of compensation awards at common law
(eg, contributory negligence, duty to mitigate, exemplary damages, aggravated
damages) will be fundamental factors in compensation awards in equity. In the

93 Above n73 at 16–17. See also Henderson v Merrett Syndicates Ltd [1995] 2 AC 145 at 204–206
(Lord Browne-Wilkinson) (hereinafter Henderson); White v Jones [1995] 2 AC 207, 271–272
(Lord Browne-Wilkinson) (hereinafter White); Permanent Building Society (in liquidation) v
Wheeler (1994) 14 ACSR 109 at 157–158 (Ipp J); Bank of New Zealand v New Zealand
Guardian Trust Co Ltd [1999] 1 NZLR 213; Medforth v Blake [2000] Ch 86; Youyang, above
n45 at paras 54–59 (Young CJ in Eq). For general discussion, see Getzler, above n65.

94 These duties may well be owed, as Millett LJ’s comments in Bristol and West Building Society
signal, to beneficiaries within a trust or fiduciary matrix, but they do not thereby metamorphose
into trust or fiduciary duties. See also Henderson, above n93 at 204–206 (Lord Browne-
Wilkinson); White, above n93 at 271–272 (Lord Browne-Wilkinson).

95 Bank of New Zealand, above n71 at 687.
96 Id at 688. 
97 Id at 681.
98 See further Getzler, above n3; Getzler, above n65; and Elliott, above n9.
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background, however, there will also be the overriding discretion of the equitable
jurisdiction, but this will very likely surface only in the rarest of cases. Indeed, the
discretion ought perhaps to wither away through disuse and a growing recognition
that its retention simply perpetuates the historical jurisdictional divide in a context
where there are no legitimate policy or doctrinal grounds to do so. Any work that
needs to be done to balance the position of the plaintiff and the defendant, in
pursuit of a just solution, can and ought to be done by the established principles,
without appeal to overriding discretion.

One final comment is called for. An interesting notion has been introduced by
Young CJ in Eq in his judgment in Youyang v Minter Ellison.99 A firm of
solicitors paid away the plaintiff’s money without receiving in return for it a
deposit certificate in the correct form. The plaintiff’s investment was ultimately
lost, and he sought to have the fund replenished. The firm disputed, however, that
the loss was caused by the breach of the firm’s custodial duty, relying upon Target
Holdings. By a majority the New South Wales Court of Appeal held in the firm’s
favour. Treating the duty breached as ‘fiduciary’, the majority100 concluded that
the loss had not been caused by the breach. Young CJ in Eq, however, expressed
a reservation as to the fiduciary nature of the duty at issue, although he would
have decided the case in the same way. His Honour outlined the distinction
between fiduciary duties and equitable duties of care,101 and seemed to suggest
that Target Holdings might best be understood as a case where the more flexible
rules relating to compensation for breach of a duty of care were to be applied.102

He concluded: 

The authorities say that in this area of the law, courts must act with commonsense.
Further, the trend of authority, culminating in Target Holdings Ltd v Redferns
[1996] 1 AC 421, is that, in applying equitable principles to commercial
relationships, courts must not be too technical and must take care to apply the
basic equitable concepts rather than blindly follow the result of private equity
cases of yesteryear. Thirdly, courts must be careful not to effectively widen
liability in negligence by saying that a person who is in fact a trustee or fiduciary
and who breaches his or her duty of care to the beneficiaries is charged with all
losses that would not have occurred but for such carelessness without regard to
principles of foreseeability or contributory negligence: Bristol and West Building
Society v Mothew [1998] Ch 1, 17.103

This view envisages the re-visioning of some duties that appear to be fiduciary
(either custodial or non-custodial) as, in reality, duties of care. Such re-visioning
would apparently be required where applying rules of trusts and fiduciary law
would be to laud technicalities rather than appreciating the wider factual context

99 Youyang, above n45.
100 Handley JA & Young CJ in Eq.
101 Youyang, above n45 at paras 54–59.
102 Id at paras 60–62.
103 Id at para 97.
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of commercial (and largely contractual) relationships. Whether the duty of care
needs especially to be equitable in these circumstances is, of course, questionable.
In any event, this innovative position is possibly at the edge of what the modernist
school of equity might be happy to live with.

6. Conclusion: A Future for Equitable Compensation
Professor Michael Tilbury has written that ‘[e]quitable compensation seems to
have a secure function in modern law due to the absence of an alternative for the
compensation of breaches of equitable rights’.104 He further suggested that:

[T]here will be a tendency, wherever possible, to equate the principles applicable
to equitable compensation … with the rules relating to damages which have been
well developed at law. This is a natural development in a post-judicature world.
Its danger is that it may lead to a failure to appreciate the operation, in appropriate
contexts, of traditional equitable principles which, in the circumstances of the
particular case, more appropriately mirror the equitable right breached.105

In the first flush of innocence and excitement, there was something of a rush in
Canada and New Zealand towards wholesale integration of equitable
compensation with the common law of damages by simple adoption of common
law principles and rules.106 England and Australia were much more measured, as
befits the much keener awareness in those jurisdictions of the doctrinal and
historical dimensions of the core of equity jurisprudence. ‘Compensation’ was
understood to be limited and plaintiff-friendly because it was essentially
‘restitutionary’.

Gradually, however, it has come to be appreciated that, although in general
terms the peculiarity of equity must not be overlooked, the fundamental point is to
examine carefully the type and content of any equitable duty allegedly breached,
and the nature of that breach. From that examination should flow the answer to
how equity will compensate in any case. And so, custodial fiduciary duties can be
enforced by performance orders, including in some cases orders for money
payments, and their breach can be remedied by a range of orders, including in
some cases orders for reparative compensation for loss caused to the estate. The
process of compensating is girded by strict rules that cohere with the nature of the
duties. Loss caused by breaches of non-custodial fiduciary duties is also
compensable, but only by reparation. Strict compensation rules also apply here,

104 Michael Tilbury, ‘Equitable Compensation’ in Patrick Parkinson (ed), Principles of Equity
(1996) at 814.

105 Ibid.
106 See discussions by J Derek Davies, ‘Equitable Compensation: “Causation, Foreseeability and

Remoteness” ’ in Donovan Waters (ed), Equity, Fiduciaries and Trusts 1993 (1993); John
McCamus, ‘Equitable Compensation and Restitutionary Remedies: Recent Developments’ in
Law of Remedies: Principles and Proof (1995) at 295; and Rickett, ‘Where are We Going with
Equitable Compensation?’, above n76.
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not because equitable compensation is automatically strict, but because coherence
of response with the nature of the duties breached requires those strict rules. That
equitable compensation is not per se automatically strict is most clearly seen in the
case of compensation for breaches of duties of care and skill, where there simply
would be no coherence between duty and response if a strict regime were adopted.
Compensating in equity for loss caused by breach of obligations originating in
equity is a process, as is compensating at common law for loss caused by breach
of obligations originating in the common law. How can it possibly be otherwise?
The consequence is that the rules that equity develops for dealing with
compensating for loss caused by breaches of the other equitable duties identified
in Part 1 of this paper will be sensitive to the need for coherence between the duty
and the reparative compensatory response.

7. And Finally, Some Lessons from Exemplary Damages
A rigorous taxonomy reveals that custodial fiduciary duties can be enforced by
performance orders, requiring substitutive compensation where appropriate.
Breaches of equitable duties, both fiduciary and of care, are met by orders for
compensation. Such breaches are also met by orders for disgorgement (or
restitution). What of punishment in that part of the civil law structured by
equity?107 Will the increasing readiness to award compensation in cases of breach
of equitable duty, especially given the potential in some areas for appeal to a tort
analogy, lead inexorably to the embrace of exemplary damages? Of course, there
is no sound conceptual link between compensation and punishment, but a
‘practical’ link does often offer itself.

A recent decision in New South Wales has confronted this issue head on. In
Digital Pulse Pty Ltd v Harris,108 Digital provided multi-media services to clients.
The defendants were its employees. They became dissatisfied with Digital and
decided to leave and set up their own competing business. While continuing in the
employ of Digital they diverted business opportunities to themselves and their new
company. Digital sued the defendants for, inter alia, breach of fiduciary duty.
Palmer J awarded equitable compensation and, in the alternative, an account of
profits. After a lengthy discussion concluding that exemplary damages can be

107 In an earlier paper on the limits of equitable compensation, I wrote (see Rickett, above n7 at 183
(footnote omitted)): ‘In principle, exemplary damages and aggravated damages may also be
properly awarded in some cases. Such damages awards may be sustainable by an appeal to the
discretionary jurisdiction. If equity has a discretion to limit, why does it not also have a
discretion to enlarge? But caution is the order of the day again. Breaches of duty amounting to
disloyalty and infidelity are already met by a plaintiff-friendly approach centered on the “but
for” analysis. The disloyalty and infidelity must not be counted twice.’ I have developed serious
reservations since writing this, whether exemplary damages are defensible within the
framework of the civil law.

108 Digital Pulse Pty Ltd v Harris (2002) 40 ACSR 487 (hereinafter, Digital Pulse). The New South
Wales Court of Appeal heard an appeal from this decision in August 2002. My understanding
at the time of writing is that judgment is likely early in 2003.
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