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Abstract

The legitimate authority of international law, ie its ability to generate moral duties
of obedience for its subjects whether states, international organisations or
individuals, has become a subject of growing interest among international legal
scholars and legal theorists over the past fifteen years or so. The initial difficulty
most accounts face has to do with the reality of international law itself qua
decentralised and non-hierarchical legal order. Stemming from those
complexities, a second difficulty pertains to the concept of legal authority itself.
This article presents a single concept of legal authority and a set of justifications
for the legitimacy of international law that can not only accommodate the
complexity of contemporary international law, but also make sense of it in the
context of competing claims to legitimacy made over the same people by national,
regional and international legal orders. The key to the authority of international
law in a pluralist legal order lies, the author argues, in lifting the state veil. This
implies focusing on the individual as the ultimate subject of authority in
international law. The article’s argument unfolds in three steps. It starts by
presenting the conception of legal authority the article is based on, and in
particular a revised co-ordination-based version of Joseph Raz’s service
conception of authority. It then argues that this autonomy-based account of
authority best explains the legitimacy of international law by focusing on four key
features of legal authority in the international context: the multiplicity of
international subjects and law-makers and their relationship; the role of co-
ordination in the justification of international law’s authority; the piecemeal
nature of authority and the role of state consent in that context; and, finally, the
protection of state sovereignty and its compatibility with the authority of
international law. In the third and final section, the article addresses borderline
cases, and in particular relativism-based exclusions of international legal
authority and exceptions to that authority based on justified international
disobedience.
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“The further we depart from the picture of international laws as being created
solely by states and as dealing solely with the relations of states to one another
— and the more seriously we take the idea that human beings, not states, are
the ultimate objects of moral concern — the clearer it becomes that a
satisfactory account of the legitimacy of international law must include more
than an explanation of why States ought to regard the international
institutions through which law is made as having the right to rule. More
precisely, appreciating the new face of international law shows just how
inadequate the traditional framing of the question of the legitimacy of
international law is. The question is much broader than “Why should states
consider international law binding?’”1 (empbhasis in original)

Introduction

Why legitimacy

The authority of international law,” and more precisely the legitimate authority or
legitimacy of international law as I will understand it here,? is international law’s
‘right to rule’; the exercise of which binds its subjects by imposing duties of
obedience.*

Qua practical authority, international law provides its subjects with reasons for
action.’ Those reasons for action are moral reasons. Moral duties to obey the law
qua law ought to be carefully distinguished from moral duties to obey the law
because its content is moral, on the one hand, and from legal duties to obey the law,
on the other.® While the latter are important duties that can co-exist with the
former, they do not capture the core of legitimate authority, ie a moral duty to obey

1

2

Allen Buchanan, ‘The Legitimacy of International Law’ in Samantha Besson and John
Tasioulas (eds), The Philosophy of International Law (2010, forthcoming).

The article focuses on legal authority in contrast to private authority, but also to political
authority in general. On the distinction, see Joseph Raz, The Authority of Law (1979) (‘Raz
1979%); Joseph Raz, The Morality of Freedom (1986) 23, 38 and 70 (‘Raz 1986°); Joseph Raz,
Ethics in the Public Domain (1995) 210, 341 and 355 (‘Raz 1995”); Joseph Raz, ‘Comments and
Responses’ in Lukas Meyer, Stanley Paulson and Thomas Pogge (eds), Rights, Culture and the
Law: Themes from the legal and political philosophy of Joseph Raz (2003) 253-78 (‘Raz
2003”); Joseph Raz, ‘The Problem of Authority: Revisiting the Service Conception’ (2006) 90
Minnesota Law Review 1003, 10045 (‘Raz 2006°). Interestingly, some authors, influenced by
international relations literature, focus on political authority only, and not legal authority in
order to grasp the specificity of law-making by international organisations: see, for example
Daniel Bodansky, ‘Legitimacy’ in Daniel Bodansky, Jutta Brunnee and Ellen Hey (eds), Oxford
Handbook of International Environmental Law (2007) 704-23; lan Clark, Legitimacy in
International Society (2005); Jean-Marc Coicaud and Veijo Heiskanen (eds), The Legitimacy of
International Organizations (2001). This approach faces the risks of: being too broad (by
covering political duties distinct from duties to obey the law), of begging the question of the
existence of an international political community and, finally, of conflating too quickly law and
law-making institutions. See also section 3a, below.

In what follows, I will use ‘authority’ to mean legitimate authority. For the same use of the term,
see Raz 1986, above n2; Raz 1995, above n2; Raz 2006, above n2.

See Raz 1986, above n2, 23.

See Raz 1986, above n2; Raz 1995, above n2; Raz 2006, above n2 for the distinction between
theoretical and practical authority.
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the law not because it is morally correct but qua law.” Importantly, the existence of
international law’s moral right to rule is the result of an objective evaluation:
international law may have legitimate authority whether or not its subjects think it
does and whether or not they have consented to its authority. It is not therefore, the
perceived or sociological legitimacy of international law this article is concerned
about, but its normative legitirnacy.8

Of course, like domestic law, international law usually benefits from de facto
authority by the mere fact of exercising power over its subjects and/or being
effectively complied with in practice. This pertains independently from its actual
legitimacy and right to authority.9 By virtue of its legal validity, international law
also lays a claim to legitimate authoritylo and that claim largely explains, and to a
certain extent reinforces its de facto authority.11 The fact that international law
inherently makes a claim to legitimacy does not, however, entail that it actually or
entirely possesses it, or even that it is capable of possessing it under realistic
conditions. Nor, conversely, would international law’s lack of legitimacy deprive
it of its legal status.'? In most cases where international law lays a general claim
to obedience, it claims more legitimacy than it can effectively have. In fact, there
may even be a deeper hiatus between the extent of international law’s claim to
legitimate authority and the effective scope of its legitimacy than there is in
national law.

International law can therefore remain valid and even retain its de facto
authority without its claim to authority being justified and its authority legitimated.

6 See Herbert Hart, The Concept of Law (Rev ed, 1994) 227-30 on the difference between
international legal norms and morality. Of course, Hart (230-2) then rejects the necessary
existence of a moral duty (or conviction thereof) to obey international law gua morally correct
law or even qua law fout court, but this has to do with his own account of law’s authority rather
than with a specificity of international law itself.

7 See Raz 1995, above n2, 342-3.

8 See Raz 2006, above n2, 1006—7. See also Allen Buchanan, Justice, Legitimacy and Self-
Determination: Moral foundations for international law (2004) 16—19; Buchanan, above nl.
See, however, Thomas Franck, ‘Legitimacy in the International System’ (1988) 82 American
Journal of International Law 705, 706 (‘Franck 1988”); Thomas Franck, ‘The Power of
Legitimacy and the Legitimacy of Power: International law in an age of power disequilibrium’
(2006) 100 American Journal of International Law 88, 91 and 93 (‘Franck 2006°) for a
conflation of the sociological and normative approaches to legitimacy.

9 On de facto authority, see Raz 1986, above n2, 65; Raz 2006, above n2, 1005-6. De facto
authority implies a claim to legitimate authority, albeit not necessarily a justified one. However,
legitimate authority does not necessarily imply de facto authority, even though they are likely
to be connected. As a result, international legal norms can be legitimate without being
effectively complied with and vice-versa; the question of practical compliance with
international law (and of its motivation) is an altogether different question. On that question, see
Mary Ellen O’Connell, The Power and Purpose of International Law (2008).

10 See Hart, above n6, 220.

11 See Raz 1986, above n2, 27-8.

12 This view contrasts with that of Mattias Kumm, ‘The Legitimacy of International Law: A
constitutionalist framework of analysis’ (2004) 15 European Journal of International Law 907,
917. International legality cannot therefore be used as a presumption of legitimacy. See
Samantha Besson, ‘Theorizing the Sources of International Law’ in Samantha Besson, and John
Tasioulas (eds), The Philosophy of International Law (2010, forthcoming).
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In fact, the threat of the use of power is an even more widespread means of
securing collective action around certain directives among international actors
than it is in the domestic context.'> More importantly, there may be other
(instrumental and non-instrumental) reasons for the attitude of respect or
recognition developed by some of its subjects which are distinct from authoritative
reasons.'* One may mention state consent or strategical reasons for state
compliance with international law.'> Furthermore, there may be moral reasons to
create and support just international institutions because they are just16 or because
they are fair.!” There may even be moral reasons to create and sustain the rule of
international law independently from that law’s legitimacy.l8 However, all those
reasons ought not be confused with moral reasons to obey the legal rules generated
by those institutions. 19

All the same, the existence of an entirely illegitimate, albeit valuable for
different reasons,?” legal order would not be sustainable in the long run. The law’s
distinctive contribution to the advancement of other valuable goals lies precisely
in successfully laying down authoritative directives to reach those goals.21
Furthermore, the fact that valid law necessarily claims to be legitimate implies that
it should be capable of being authoritative and hence be produced so that it can be.
In those conditions, ensuring the legitimacy of international law has a key
influence on the organisation of international law-making processes. Finally, due
to the increasingly direct impact of international law norms on individuals in areas
previously covered by legitimate national law, a legitimacy gap is gradually

13 Legitimate authority ought not therefore be understood as excluding power-play in international
relations. Scope precludes, however, addressing this topic here. See Bodansky, above n2, 707.
Note that de facto authority implies the exercise of actual power, albeit not necessarily coercive
power.

14 See Raz 1995, above n2, 80; ef seq Raz 1986, above n2; Raz 2006, above n2 on consent as a
source of simple voluntary obligations and as a source of respect or recognition of an institution,
but according to whom consent can only be accepted as a source of authoritative obligations if
the other conditions of legitimacy are fulfilled independently.

15 See, for example Andrew Guzman, How International Law Works: A rational choice theory
(2007); Jack Goldsmith and Eric Posner, The Limits of International Law (2005) 185 et seq for
a rational choice account of states’ compliance with international law. See critiques by Allen
Buchanan, ‘Democracy and the Commitment to International Law’ (2006) 34 Georgia Journal
of International and Comparative Law 305; Franck 2006, above n8.

16 See, for example John Rawls, A Theory of Justice (1971) 114-17 and 333-7; Jeremy Waldron,
‘Special Ties and Natural Duties’ (1993) 22 Philosophy and Public Affairs 3. Of course,
traditional critiques against the justice-based justification of authority are less incisive when
applied to international law. Many general principles of international law such as equality, human
rights or good faith, may actually also be principles of justice, and international subjects may
therefore have independent or additional duties of justice to abide by those principles. Scope
precludes, however, addressing this topic in the present article, and in particular the difficult issue
of the allocation of duties of global justice to states, and of the nature and extent of those duties
(see Thomas Pogge, World Poverty and Human Rights: Cosmopolitan responsibilities and
reforms (2002); Liam Murphy, ‘International Responsibility’ in Samantha Besson and John
Tasioulas (eds), The Philosophy of International Law (2010, forthcoming)). In any case, the
justification of the law’s moral right to rule qua law remains essential in an international
community ridden by cultural and moral disagreements and needs to be addressed as such.
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widening and the legitimation of international law in those areas has become more
pressing.22

Unsurprisingly therefore, the claim to and justification of the authority of
international law has become a central concern for international legal scholars ever
since the late 1980s.2> It was said to replace antecedent and more ontological
discussions about the nature of international law; after those discussions had been
dominating the theorising of international law since the 1950s.2* For years, indeed,
international legal scholarship had debated over the absence, among other things
of: reliable enforcement mechanisms in international law, an unfettered and
habitually-obeyed sovereign, and a Kelsenian Grundnorm or a Hartian rule of
recogrlition.25 This methodological change certainly had a liberating effect —
international legal scholars could turn to questions of justice, and identify or in
some cases, negate the values sustaining international law without having to fight
back sceptical views about its legal nature.?®

It has become clear today, however, that both discussions are intrinsically
connected and cannot be seen as alternatives. A good understanding of the legality
and of the sources of international law implies explaining how international law is
able to claim legitimacy and could be capable of possessing authority.27 But the
reverse is also true — explaining the latter claim, and how it can be justified in
some cases at least, also implies understanding how international law works in the

17 See, for example Thomas Franck, Fairness in International Law and Institutions (1995). Scope
precludes addressing this topic in the present article.

18 See, for example Buchanan, above nl5, 315-16; Buchanan, above nl; Jeremy Waldron, ‘The
Rule of International Law’ (2006) 30 Harvard Journal of Law and Public Policy 15 on the
relationship between the legitimacy of international law and the rule of international law. See
section 4b, below.

19 See, for example Raz 1986, above n2, 66; et seq Raz 1995, above n2; Raz 2006, above n2 on the
distinction. See also Buchanan, above nl.

20 On these reasons, see, for example John Tasioulas, ‘The Legitimacy of International Law’ in
Samantha Besson and John Tasioulas (eds), The Philosophy of International Law (2010,
forthcoming).

21 See Tasioulas, above n20.

22 See, for example Kumm, above n12, 909-17.

23 See, for example Franck 1988, above n8; Franck, above n17; Fernando Teson, A Philosophy of
International Law (1998) (‘Teson 1998”); Daniel Bodansky, ‘The Legitimacy of International
Governance: A coming challenge for international environmental law’ (1999) 93 American
Journal of International Law 596; Buchanan, above n8; Kumm, above n12; Fernando Teson,
Humanitarian Intervention: An inquiry into law and morality (3rd ed, 2005) (‘Teson 2005%);
Goldsmith and Posner, above n15; Allen Buchanan and Robert Keohane, ‘The Legitimacy of
Global Governance Institutions’ (2006) 20 Ethics and International Affairs 405; Buchanan,
above nl5; Bodansky, above n2; Riidiger Wolfrum, ‘Legitimacy in International Law’ in
August Reinisch and Ursula Kriebaum (eds), The Law of International Relations — Liber
Amicorum Hanspeter Neuhold (2007) 471-82; Daniel Bodansky, ‘The Concept of Legitimacy
in International Law’ in Riidiger Wolfrum and Volker R6ben (eds), Legitimacy in International
Law (2008); Buchanan, above nl; Tasioulas, above n20.

24 See, for example Hart, above n6, 213 ef seq.
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first place, at the risk of otherwise undermining the possibility of recognising any
legitimate international law at all in current circumstances. Thus, if sceptical views
about the legal nature of international law have become less pressing,28 it is not so
much by virtue of a ‘post—ontological’29 turn in international law scholarship, but
mainly because contemporary jurisprudence and theoretical accounts of the nature
of law no longer attempt to separate legal validity too strictly from legitimacy.30
As a result, whereas the authority of international law may at first sight sound like
an eminently normative topic, it may also turn out to give rise to a conceptual
discussion given the inseparability of both questions in matters relating to law.3!

B. What legitimacy

A primary difficulty facing any explanation of the legitimacy of international law
lies in the identification of a concept of legitimacy that can account for the
legitimacy of (at least some part of) international law. The differences between
international and national law in that respect are well-known>? — international
law is mostly the product of horizontal interstate law-making practice and, to be
more precise, of different interstate practices. Some are more akin to making
intersubjective contractual promises and others to general legal rule-making for all
subjects of international law. As a result, international law is said to lack a
centralised and hierarchical ensemble of law-making institutions and processes
that may be equated with domestic law-making authorities and legislating
procedures, on the one hand, and is mostly exempt from sanctions backing up its
norms, on the other. 33

To make things more complex, new forms of international law have arisen in
recent times that question the exclusivity of the horizontal interstate law paradigm:
subjects no longer include states making law for other states, but also international

25 See Hart, above n6, 213-15.

26 See, for example Franck 1988, above n8, 91; Franck, above n17, 4-8; Tasioulas, above n20. But
see also Goldsmith and Posner, above nl15, 186-9 for a rebuttal of non-instrumental reasons for
states to abide by international legal norms.

27 See Raz 1986, above n2, 215; Raz 1995, above n2, 230-7 on the sources thesis and its
justification based on the law’s claim to legitimate authority. See also Besson, above n12.

28 See Tasioulas, above n20.

29 See Franck, above n17, 6; Franck 2006, above n8, 91.

30 See, for example Besson, above nl12; David Lefkowitz, ‘The Sources of International Law:
Some philosophical reflections’ in Samantha Besson and John Tasioulas (eds), The Philosophy
of International Law (2010, forthcoming).

31 See the discussion in Raz 1986, above n2, 62. See especially Raz 2006, above n2, 1005-6,
1007-10.

32 See Buchanan, above nl.

33 Of course, some international legal norms are backed up by coercive sanctions (eg the
prohibition of the use of force) and some international institutions claim to have exclusive
centralised jurisdiction over certain matters (eg the UN Security Council over the use of force).
However, these qualities cannot be generalised, contrary to what is the case in the domestic legal
order. In any case, the absence of sanctions is not a constitutive element of the legality of
international law, and it is even less a requirement of its legitimate authority: see Hart, above
n6, 216-20.
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organisations (IOs) and individuals as subjects of rights and obligations. With
respect to its objects, international law no longer pertains only to interstate
relations, but also to intrastate relations and therefore, directly regulates the life of
individuals alongside domestic law. Finally, and maybe as a result, the sources of
international law and its law-making processes have become more diverse and
have developed to include, besides the ‘famous three’ (treaties, customary law and
general principles), general multilateral interstate law-making processes that often
associate individual actors, and unilateral legislation by I10s. Arguably, those very
sources which include subjects of international law other than states, regulate
matters previously covered by domestic law only and often through majority
rule.3* In terms of normativity as well, international law no longer offers a unified
face. International legal norms can bind subjects universally or not ( eg erga omnes
and omnium duties) and to varying degrees (eg jus cogens norms and, more
controversially, soft law).35

Thus, either the concept of legitimacy that is chosen accounts for the legitimate
authority of both national and international law, but in a way that can capture not
only their differences but also the sheer diversity of international law-making
itself, or two (or more) separate concepts of legitimacy are used in each case. Most
authors currently writing about the legitimacy of international law rightly choose
and use one of the concepts of legitimate authority developed for the domestic
context.® First, this matches a conceptual requirement: the transitive application
of the same concept of law in the national and international legal orders implies
using the same concept of legal legitimacy across the board.3” However, the
reference to a single concept of legitimate authority also corresponds, second, to
the nature of the autonomy of the international legal order. In the past few years,
there have been fundamental changes in international legal practice and using a
single concept of legitimacy corresponds to the new circumstances of international
law. While international law still covers numerous areas of interstate relationships,
it has also permeated the material and personal spheres of national law.
International and national law now largely share the same objects and subjects, as
international legal norms apply increasingly to legal areas previously regarded as
exclusively domestic, and to states and 1Os, but also to individuals.?® In those
circumstances, international legal norms apply (directly or indirectly) to

34 See the discussion of the changes in the sources of international law in Besson, above nl2;
Wolfrum, in Reinisch and Kriebaum above n23; Kumm, above nl12, 909-17. Most of those
changes are usually interpreted as bringing international law closer to domestic law with respect
to its nature, but also to its legitimacy and justifications for that legitimacy.

35 See on relative normativity, Prosper Weil, ‘Towards Relative Normativity in International
Law?’ (1983) 77 American Journal of International Law 413; John Tasioulas, ‘In Defence of
Relative Normativity: Communitarian values and the Nicaragua case’ (1996) 16 Oxford Journal
of Legal Studies 85. Due to constraints of space, the section of the lecture addressing questions
related to the relative normativity of international law and the authority of jus cogens norms or
soft law was excised: see, however, Besson, above n12.

36 See the discussion in Tasioulas, above n20.

37 See the discussion of Buchanan, above nl in Tasioulas, above n20.

38 See, for example Kumm, above n12, 909-17.
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individuals within domestic legal orders without always being transformed into
domestic legal norms. In those circumstances, the legitimacy of international law
cannot be assessed on its own, but in a context of many overlapping legal orders.
This cannot be done according to a different concept of legitimacy from the one
that applies to the norms stemming from domestic legal orders. >’

A second problem looms large, however. Even if this conceptual unity in
different or in the same legal order(s) is granted, most accounts of the legitimacy
of international law do not look at it from the perspective of individual legal
subjects. They use the same concept of legitimacy as for domestic law, but
transpose it to the interstate level and apply it to states only. As a result, they focus
on authority for states the way domestic accounts focus on authority for
individuals, without referring to states’ relationship to individuals. Even when
authors have realised the importance of looking at individual subjects in this
context, it is per se, the way they would address domestic legal authority for
individuals and not by reference to individuals’ normative relationship to states.

Again, the difficulty stems from the reference to international law qua law of
interstate relations exclusively, thus ignoring new areas of international legal
regulation that affect national law directly and hence individuals, whether
directly40 or, more often, indirectly. In any case, when states are bound by
obligations of international law, their institutions and citizens*! are bound
indirectly and have to comply with them through the actions of their state. As a
result, assessing the legitimacy of international law on an interstate basis only and
that of national law on a state-individual basis is unhelpful. The legitimacy of
international law can only be understood if the reasons for action it provides to all
subjects of that authority are assessed at the same time. Of course, this is not to
deny that international law may provide different subjects with different reasons.
However, because the relationship between those subjects is one of constituency,
separating the justifications for those reasons or, worse, eluding to some of them
blinds an essential connection between them. When a state is bound by an
international legal norm, its institutions and citizens are bound at the same time,
whether directly or indirectly,42 and this must necessarily affect in return the way
in which a state can be bound.

39 Of course, sharing the same concept of legitimacy does not exclude providing different
Justifications of the legitimacy of national and of international law, as we will see. See
Tasioulas, above n20.

40 One may give different examples, such as international criminal law or EU law. Of course,
international law differs from EU law in that it is not an integrated legal order whose subjects
are always both states and individuals. See Samantha Besson, ‘How International is the
European Legal Order? Retracing Tuori’s Steps in the Exploration of European Legal
Pluralism’ (2008) 4 No Foundations Journal of Extreme Legal Positivism <http:/
www.helsinki.fi/nofo/> at 29 June 2009, on integrated legal orders.

41 The reference to ‘citizens’ covers more than those individuals actively taking part in the political
life of the state, and is a shorthand for all individuals residing in a state and whose fundamental
interests are affected by the decisions taken in that state.

42 See Kumm, above n12, 910; Murphy, above nl6.
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In this article, I would like to present a single concept of legal authority and a
set of justifications for the legitimacy of international law that can not only
accommodate the complexity of contemporary international law, but also make
sense of it in the context of competing claims to legitimacy made over the same
people by national, regional and international legal orders. To do so, the article
purports to clarify who the subjects of authority are in international law by
distinguishing carefully between law-makers and legal subjects and by replacing
individuals at the core of the inquiry into the legitimacy of international law.

The article’s argument unfolds in three steps. It starts by presenting the
conception of legal authority the article is based on, and in particular a revised co-
ordination-based version of Joseph Raz’s service conception of authority. It then
argues that this account best explains the legitimacy of international law by
focusing on four key features of legal authority in the international context: the
multiplicity of international subjects and law-makers and their relationship; the
role of co-ordination in the justification of international law’s authority; the
piecemeal nature of authority and the role of state consent in that context; and,
finally, the protection of state sovereignty and its compatibility with the authority
of international law. In the third and final section, the article addresses borderline
cases, and in particular relativism-based exclusions of international legal authority
and exceptions to that authority based on justified international disobedience.

2. The Concept of Legal Authority

A.  Razian Legal Authority

Joseph Raz’s seminal and refined account of authority, and of legitimate legal
authority in pa1rticu1ar,43 constitutes a useful starting point for any discussion of
international law’s authority.44

In a nutshell, the Razian concept of legal authority is comprised of two
elements: A has legitimate authority over C when A’s directives are (i) content-
independent and (ii) exclusionary reasons for action for C. In other words, the
directives are authoritative reasons for action, first, by virtue of the fact that A
issued them and not because of the content of any particular directive,* and,
second, because these reasons are not simply to be weighed along with other
reasons that apply to C but, instead, have the normative effect of excluding some
countervailing reasons for action.*¢

The authority of those reasons for action is justified, according to Raz, if two
conditions are fulfilled: (i) the dependence condition (DC); and (ii) the normal
justification condition (NJC). Both conditions are intrinsically related. First, A’s
directives have to match reasons that apply to C independently of A’s directives.*’

43 See Raz 1986, above n2; Raz 1995, above n2; Raz 2006, above n2.
44  See also Tasioulas, above n20.

45 See Raz 1986, above n2, 35 et seq; Raz 2006, above n2, 1012-20.
46 See Raz 1986, above n2, 57 et seq; Raz 2006, above n2, 1012-20.
47 See Raz 1986, above n2, 42 et seq; Raz 2006, above n2, 1012-20.
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Second, A has legitimate authority over C if the latter would better conform with
those reasons that apply to him or her if he or she intends to be guided by A’s
directives than if he or she does not.*® So, an authority is legitimate when its
subjects would likely better conform with the reasons that apply to them by
treating the authority’s directives as content-independent and exclusionary reasons
for action than if they did not. This is what is meant by the so-called ‘service
conception’ of legitimate authority: it facilitates its subjects’ conformity with the
(objective) reasons that already apply to them and hence respects their
autonomy.49 By autonomy, I mean having and exercising the capacity to choose
from a range of options.5 0

Among the content-independent reasons that may trigger the application of the
NJC, one usually mentions the authority’s epistemic expertise, its cognitive,
decisional or volitional ability or its co-ordinative ability.’! The specific
justification will vary depending on the circumstances and the concrete ability of
each legal norm or set of legal norms. This explains the piecemeal nature of law’s
legitimate authority in Raz’s account, ie the fact that the law cannot have general
legitimate authority over all subjects at one given time, and this realisation is quite
illuminating when contrasted with the law’s general claim to authority.

Of course, other reasons to comply with the law may co-exist and complement
the cases where legal norms are truly legitimate, but those reasons such as consent-
based or promise-based reasons are not legitimate reasons in a strict sense.>? Scope
precludes rehearsing the many shortcomings of the consent-based justification of
political authority,53 whether consent is thought of as express or tacit, and as actual
or hypothetical. It suffices to mention an important one. Consent to be governed
by a malevolent authority is similar to promising to do something morally wrong;
neither generates the reasons it might under better conditions. As a result, Raz
argues persuasively that consent to a legal authority is effective as a source of
obligations only if the authority respects autonomy and hence satisfies an
independent test of legitimacy.5 4 Of course, consent can still have some impact on
legitimacy; it can strengthen obligations to obey and can express a citizen’s trust
in their govemment.55

B. Coordinative Legal Authority

One of the major content-independent sets of reasons for action that can be
provided by a public authority in the legal context is a salient set of co-ordinative
reasons.’® When there is an independent reason to co-ordinate in circumstances of

48 See Raz 1986, above n2, 53; Raz 2006, above n2, 1014.

49 See Raz 2006, above n2, 1012 et seq.

50 See James Griffin, On Human Rights (2008) 33.

51 See Raz 1986, above n2, 75 et seq.

52 See Raz 1986, above n2, 88 et seq; Raz 2006, above n2, 1028-9, 1037-40. See also Raz 1995,
above n2, 80-94.

53 For a general discussion of the shortcomings of the consent-based justification of political
authority, see Alan John Simmons, Moral Principles and Political Obligations (1979).

54 See Raz 1986, above n2, 89; Raz 1995, above n2, 355-69. See the discussion in Scott
Hershovitz, ‘Legitimacy, Democracy and Razian Authority’ (2003) 9 Legal Theory 201, 215.

55 See Raz 1986, above n2, 90, 93; Raz 1995, above n2, 368-9.
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disagreement, legal authority can help identify some of the conflicting reasons for
action or orderings of reasons as salient and hence can help legal subjects co-
ordinate over them.

In fact, as I have argued elsewhere, co-ordination on issues of common
concern®’ is a much more common requirement in the pluralist circumstances of
contemporary politics than legal theorists are usually ready to concede. In
conditions of pervasive and persistent reasonable disagreement about justice, the
creation of a legal order as a means of general co-ordination over matters of justice
is actually in itself a requirement of justice.’® Law constitutes the best co-
ordination mechanism one may think of; this has to do with its decisive and
expressive ability, but also, although not only, with the sanctions it can provide in
case of non-conformity.>® As a result, the reason to co-ordinate over certain issues
is not restricted to certain contexts and legal areas where co-ordination problems
arise, but it is a more general reason to constitute a legal system and to abide by
the rules of that legal system as a whole, whether or not those rules effectively
solve co-ordination problems in practice.

As a result, the kind of co-ordination at stake here is (partial-conflict) co-
ordination over moral concerns when people disagree reasonably over them and
therefore have an independent reason to co-ordinate over a common take on those
issues if they know others will do so as well and can identify what all of them will
co-ordinate over — even if this means not doing things the way they separately
think is correct.’ As a result, common objections pertaining to the shortcomings
of the Lewis model of co-ordination in cases of classic co-ordination problems and
co-ordination over arbitrary matters are easily met.%! First, co-ordination in the
cases concerned implies co-ordinating over pre-existing objective moral reasons,
and not over mere subjective interests and preferences. Second, the co-ordinative
scheme can provide a separate set of dependent albeit exclusionary reasons and
need not simply choose either of the existing sets of reasons; without the law,
participants would not be able to act together on an abstract set of reasons.

56 See, for co-ordination-based accounts of legal authority founded on Razian authority, Jeremy
Waldron, ‘Authority for Officials’ in Lukas Meyer, Stanley Paulson and Thomas Pogge (eds),
Rights, Culture and the Law. Themes from the legal and political philosophy of Joseph Raz
(2003) 45; Samantha Besson, The Morality of Conflict (2005) 161 et seq, 459 et seq and 503 et
seq.

57 According to Waldron, above n56, 49, a question is of common concern among a group of
people if it is better for a single answer to be accepted among them than for each person to deal
with the question on their own, the best they can.

58 See Besson, above n56, 164 et seq, 465 et seq; Waldron, above n16, 14-15; Jeremy Waldron,
Law and Disagreement (1999) 101-13. See also John Finnis, ‘The Authority of Law in the
Predicament of Contemporary Social Theory’ (1984) 1 Notre Dame Journal of Law, Ethics and
Public Policy 115.

59 See Besson, above n56, 459, 503; Waldron, above n58, 101-13.

60 On the difference between consent and co-ordination, see Besson, above n56, 473—5; Waldron,
above nl6, 25-7. Consent can enhance co-ordination, but is not necessary for co-ordination to
take place.

61 See, for example Raz 2006, above n2, 1031-2.
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Scope precludes expanding here on the question of law and co-ordination, but
any form of co-ordination over matters of common concern cannot be judged in
the same way. Democratic co-ordination provides the most legitimate mode of co-
ordination in circumstances of reasonable disagreement over matters of justice.62
Democratic legitimacy is another dimension of legal legitimacy that escapes most
recent accounts of law’s authority that are still, and questionably so, focused on a
hierarchical divide between rulers and governed.63 In any case, since democracy
is incremental and rarely fully realised, this account of co-ordination-based
authority does not exclude less or non-democratic forms of legitimate co-
ordination.%*

In a nutshell, democratic decision-making is intrinsically valuable because it
respects basic political equality. More precisely, majority rule provides all
participants with an equal chance of giving salience to their own views over what
ought to be done over matters of common concern and thus by taking turns in the
decision-making process.65 It may even in certain deliberative conditions be
vested with epistemic qualities. In this respect, it is important to stress that, in a
democracy, the authority of law does not only apply to the relationship between
citizens and law-making institutions, but also between the latter qua officials.
Following the co-ordinative model just presented, the reasons that apply between
them reflect those that apply between law-making institutions (A) and citizens
(Cl1, C2, etc). To allow citizens to co-ordinate over the directives given by A,
officials in A ought to co-ordinate over it as well and defer to the first directives
given by any of their colleague officials within A%

If all this pertains, (democratic) co-ordination provides one the main
justifications for the law’s authority. It is a justification that encompasses some of
the others mentioned above, including epistemic expertise and executive or
volitive ability in certain cases,%” but it also applies much more broadly than most.
This has consequences for the piecemeal approach to legal authority presented
before — although law’s legitimate authority is not necessarily as general as the
law claims it is, its scope is much broader than conceded by proponents of the
Razian account. All this does not, however, prevent the co-ordination-based
account from co-existing with other reasons for respect and recognition that
usually fill the gap between the law’s general claim to legitimate authority and the

62 See Waldron, above n58, 101-13; Besson, above n56, 459 ef seq on democratic co-ordinative
authority.

63 See, for example Hershovitz’s critique of Raz’s account of legal authority, above n54, 209-10.

64 See Raz 2006, above n2, 1031 fn 20, 1037-40 for an insufficiently charitable reading of the
democratic conception of authority, a reading that fails to accommodate 