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18 CONFLICT OF LAWS

I.
SUBJECT DESCRIPTION
Conflict of laws, or private international law, is the part of private law concerned with legal questions which contain a foreign element.  A legal question will contain a foreign element where a relevant fact or party has a connection with a foreign country.  For example, conflict of laws issues will arise if proceedings are contemplated in New South Wales in respect of a tort committed in Singapore or against a Japanese defendant or to recover damages for breach of a contract governed by the law of California.
This subject is an introduction to the sources and techniques of conflict of laws, with particular reference to legal questions connected with countries outside Australia.  Although reference is made to issues of federal or intranational conflict of laws (conflict of laws issues arising between the states and territories of Australia), detailed knowledge of this material, such as the scope and operation of the Service and Execution of Process Act 1992 (Com), the concept of federal jurisdiction and the full faith and credit section (s 118) of the Commonwealth Constitution, is not required for assessment purposes.

The objective of the teaching program in this subject is to develop your understanding of the transnational dimension of private law and your appreciation of the fact that many legal questions which arise in everyday life are not confined within one legal system.  The teaching program, which is conducted by the Law Extension Committee of The University of Sydney (“LEC”), seeks to assist your preparation for the examination in Conflict of Laws which is conducted by the Legal Profession Admission Board (“LPAB”).
II.
LECTURER AND EXAMINER

The LEC lecturer and LPAB examiner for this subject is Mr Ross Anderson.  His contact details are:

Email:  ross.anderson@sydney.edu.au
Telephone:  (02) 9351 0258

Ross teaches torts, contracts and private international law in the LLB and JD programs at the Sydney Law School.  He studied law at The University of Sydney and University College London and was admitted as a solicitor in New South Wales in 1973.

III.
ASSESSMENT

Overview 

Assessment for this subject comprises a compulsory assignment administered by the LEC worth 20% of the final mark and the examination conducted by the LPAB worth 80% of the final mark.  The examination is open book i.e. there are no restrictions on the books, printed or handwritten materials you may take into the examination.   
Eligibility to sit for the LPAB’s examinations
To be eligible to sit for the LPAB’s examinations, you must complete the LEC’s teaching program, the first step of which is to ensure that you have registered online with the LEC in each subject for which you have enrolled with the LPAB.  This gives you access to the full range of learning resources offered by the LEC.

To register with the LEC, go to www.sydney.edu.au/lec and click on the WEBCAMPUS link and follow the instructions.  Detailed guides to the Webcampus are contained in the material distributed by the LEC, in the Course Information Handbook, and on the Webcampus.

In accordance with the Legal Profession Admission Rules, the LEC must be satisfied with a student’s performance in a subject in order for the student to be eligible to sit for the examination conducted by the LPAB. The compulsory assignment (details below) is used to assess this eligibility. 

You are expected to achieve at least a pass mark of 50% in the compulsory assignment to be eligible to sit for the examination. However, a category of “deemed eligible” has been introduced to offer students whose assignment mark is between 40-49% an opportunity to sit for the examination. In these circumstances, students are often advised not to sit. A mark below 40% means a student is not eligible to sit for the examination.

Compulsory assignment due date
The compulsory assignment must be lodged through the LEC Webcampus by 9.00 am on Thursday 23 June 2011.

An extension may be requested by email to the LEC (not to the lecturer) prior to the due date. Specific supporting evidence must be provided. An assignment that is more than ten days late will not be accepted. A late assignment attracts a penalty of one mark out of 20, or 5% of the total marks available, per day. 

Marking of the compulsory assignment
The compulsory assignment is marked by the lecturer according to the “Assignment Grading and Assessment Criteria” outlined in the Course Information Handbook. Prior to the examination, compulsory assignments will be returned to students and results posted on students’ individual results pages of the LEC Webcampus. Students are responsible for checking their results screen and ascertaining their eligibility to sit for the examination. 

Review of compulsory assignment mark
If a student’s final mark after the examination is between 40-49%, the student’s compulsory assignment will be reviewed by the lecturer before the final mark is submitted to the LPAB. Except in the case of demonstrable error, compulsory assignment marks will not otherwise be reviewed.
Word limit, presentation and submission 
The word limit of the compulsory assignment is 1500 words.  Please state the exact word count on page one of your compulsory assignment.  Words in excess of 1500 will not be read by the lecturer. 

The rules regarding the presentation of compulsory assignments and instructions on how to submit a compulsory assignment are set out in the LEC Guide to the Presentation and Submission of Assignments which can be accessed on the LEC Webcampus. Please read this guide before completing and submitting a compulsory assignment. 

Compulsory assignment question 

The compulsory assignment question is as follows: 

In Regie Nationale des Usines Renault v. Zhang (2002) 187 ALR 1, Gleeson CJ, Gaudron, McHugh, Gummow and Hayne JJ observed at [76]: “Special considerations … apply to maritime torts and … ‘aerial’ torts.”

With reference to the decided cases and the principles which inform choice of law in tort, explain this observation. 

IV.
LECTURES AND WEEKEND SCHOOLS

Lecture Program

The lecture program is as follows.  Basic reading for each topic is set out in section VI below.  A synopsis of each lecture is set out in section VIII below. 

	Lecture No.
	Date
	Topic/s

	1
	12.05.11
	Scope of conflict of laws

	2
	19.05.11
	Choice of law in tort

	3
	26.05.11
	Choice of law in tort





        First weekend school -  27.05.11 – 29.05.11
	4
	02.06.11
	Choice of law in tort

	5
	09.06.11
	Jurisdiction

	6
	16.06.11
	Jurisdiction

	7
	23.06.11
	Jurisdiction

	Study break - 25.06.11 – 10.07.11

	8
	14.07.11
	Substance and procedure; Proof of foreign law

	9
	21.07.11
	Exclusionary doctrines


                                         Second weekend school - 22.07.11 – 24.07.11




	10
	28.07.11
	Governmental seizure of property (expropriation)

	11
	04.08.11
	Choice of law in contract

	12
	11.08.11
	Choice of law in contract


Weekend Schools Program

Attendance at the weekend schools is voluntary, but external students are encouraged to attend.

The weekend school classes will be held on Friday 5 pm – 9 pm and Saturday noon – 2 pm.  At the first weekend school, Mr Anderson will give an overview of the course and discuss the topics “Choice of law in tort” and “Jurisdiction”.  At the second weekend school, Mr Anderson will discuss the topics “Governmental seizure of property (expropriation)”, “Exclusionary doctrines”, “Substance and procedure”, “Proof of foreign law” and “Choice of law in contract”.  

V.
BOOKS AND MATERIALS

Course materials

Conflict of Laws Materials, Law Extension Committee, revised November 2008

Supplementary Materials  (section IX below)

Recommended text book
R G Mortensen, Private International Law in Australia, LexisNexis Butterworths, 2006

Reference book

M Davies, A S Bell and P L G Brereton, Nygh’s Conflict of Laws in Australia, 8th edn, Butterworths, 2010

A copy of the recommended text book and reference book is on closed reserve in the Law Library.

Webcampus

After you have registered online with the LEC (section III above), you will have access to Webcampus including links to relevant cases and legislation on the Conflict of Laws Subject Page and material posted during the semester.

VI. 
PRESCRIBED TOPICS AND COURSE OUTLINE
Basic reading is indicated by an asterisk.   

1.
SCOPE OF CONFLICT OF LAWS


*Mortensen, ch 1 (pp 3-7, 14-27)

(a) TRANSNATIONAL LEGAL PROBLEMS: A CASE STUDY


A Greek islands cruise ends in the High Court of Australia 


*Oceanic Sun Line Special Shipping Co v. Fay (1988) 165 CLR 197 (Materials, p 132)

(b)
SOME CONCEPTS AND PERSISTENT ISSUES


Conflict of laws as part of municipal or local law in every developed legal system.  Country or law area in conflict of laws: a geographical area (not necessarily a sovereign state in the public international law sense) with its own system of private law. Forum/lex fori: place/law of the place where the court is sitting. Federal or intranational conflict of laws: the states and territories of Australia as distinct law areas, at least with respect to matters within their legislative competence.  Choice of law, jurisdiction and foreign judgments: the three persistent issues.

2.
JURISDICTION

*Mortensen, chs 2 (pp 31-39, 51-70, 74-77), 4 (pp 91-104, 117-123)

(a)
COMMON LAW

(i) Territorial jurisdiction based on defendant's presence

Individuals


*Gosper v. Sawyer (1985) 160 CLR 548 (Materials, p 1)


*Laurie v. Carroll (1958) 98 CLR 310 (Materials, p 2)


*Joye v. Sheahan (1996) 62 FCR 417 (see Materials, p 3)


  Perrett v. Robinson [1985] 1 Qd R 83

 
* HRH Maharanee of Baroda v. Wildenstein [1972] 2 QB 283 (Supplementary Materials)
Corporations


*National Commercial Bank v. Wimborne (1979) 11 NSWLR 156 (Materials, p 3A)


(ii) 
Jurisdiction based on defendant's submission 

What constitutes a voluntary submission?


*The Messiniaki Tolmi [1984] 1 Lloyd’s Rep 266 (Materials, p 1)


  Dunbee v. Gilman & Co (Australia) (1968) 70 SR(NSW) 219


*Vertzyas v. Singapore Airlines (2000) 50 NSWLR 1 (Materials, p 3C)

Objection to jurisdiction


*Uniform Civil Procedure Rules 2005 (NSW) r 12.11 (Materials, p 5)

Cross-claims and amended claims


  Marlborough Harbour Board v. Charter Travel Co (1989) 18 NSWLR 223

  (iii)         “Jurisdiction in the international sense” and the enforcement of foreign judgments


  Mortensen, ch 5 (pp 130-133)

  Dunbee v. Gilman & Co (Australia) (1968) 70 SR(NSW) 219

(b)
SERVICE OUT OF THE JURISDICTION

(i) General considerations

Service within Australia


*Service and Execution of Process Act 1992 (Com) s 15(1) (Materials, p 4)


  McEntee v. Connor (1994) 4 Tas R 18

Service in New Zealand


Trans-Tasman Proceedings Act 2010 (Com) s 9(l)


Service outside Australia (except New Zealand)


*Uniform Civil Procedure Rules 2005 (NSW) rr 11.1, 11.2 (and Schedule 6), 11.3, 11.4, 11.7 (Materials, p 5)


*Agar v. Hyde (2000) 201 CLR 552 (Materials, p 7)


*Australian Securities and Investments Commission v. Sweeney (No 2) (2001) 38 ACSR 743 (Materials, p 8A)


(ii)
Contract

* Uniform Civil Procedure Rules 2005 (NSW) Schedule 6 paras (a),(b),(c) (Materials, p 5)

Breach committed in New South Wales


  Lewis Construction Co v. M Tichauer [1966] VR 341


  Safran v. Chani (1970) 72 SR(NSW) 146

Contract made in New South Wales or governed by New South Wales law


  Lewis Construction Co v. M Tichauer [1966] VR 341

  Reese Bros Plastics v. Hamon-Sobelco Australia (1988) 5 BPR [97325]


  Dyer v. Dyno Nobel Asia Pacific  [2003] NSWSC 213  

  National Mortgage and Agency Co of New Zealand v. Gosselin (1922) 38 TLR 832

(iii)
Tort

* Uniform Civil Procedure Rules 2005 (NSW) Schedule 6 paras (a),(d),(e) (Materials, p 5)

Tort committed in New South Wales


*Distillers Co (Biochemicals) v. Thompson [1971] AC 458 (Lord Pearson) (Materials, p 9)


  Buttigeig v. Universal Terminal & Stevedoring Corp [1972] VR 626


  Diamond v. Bank of London & Montreal [1979] 1 QB 333


 *Dow Jones & Co v. Gutnick (2002) 194 ALR 433 (Materials, p 15A)

Tort damage suffered in New South Wales


*Brix-Neilsen v. Oceaneering Australia [1982] 2 NSWLR 173 (Materials, p 16)

(iv)
Other cases
* Uniform Civil Procedure Rules 2005 (NSW) Schedule 6 paras (g),(h),(j),(n) (Materials, p 5)

(c)
DISCRETIONARY NON-EXERCISE OF JURISDICTION

(i) Foreign jurisdiction clauses

Agreement on exclusive foreign jurisdiction?


*FAI General Insurance Co v. Ocean Marine Mutual Protection and Indemnity Association (1997) 41 NSWLR 117 (Materials, p 22A)

Principles relevent to exercise of discretion

*The Eleftheria [1970] P 94 (Brandon J) (Materials, p 22I)


*Global Partners Fund v. Babcock & Brown (in liq) (2010) 79 ACSR 383 (Supplementary Materials)
Material change in circumstances


*Carvalho v. Hull, Blyth (Angola) [1979] 1 WLR 1228 (Materials, p 23)

Quality of justice in the foreign jurisdiction?


  The El Amria [1981] 2 Lloyd’s Rep 119 (Brandon LJ) (see Materials, p 22J)
Exclusive New Zealand jurisdiction


Trans-Tasman Proceedings Act 2010 (Com) s 20(1)(a), (2)(a), (3)(c)

(ii) Forum non conveniens (“clearly inappropriate forum”).  Local proceedings oppressive (seriously and unfairly burdensome, prejudicial or damaging) or vexatious (productive of serious and unjustified trouble and harassment)

Inappropriateness of the jurisdiction invoked by the plaintiff


 Egbert v. Short [1907] 2 Ch 205


*Voth v. Manildra Flour Mills (1990) 171 CLR 538 (Materials, p 34)


*Regie Nationale des Usines Renault v. Zhang (2002) 187 ALR 1
(Materials, p 152)

“[V]ery much a matter of impression”

*James Hardie Industries v. Grigor (1998) 45 NSWLR 20 (Mason P)
(Materials, p 62)

Denial of justice; public interest considerations?

*Lubbe v. Cape [2000] 1 WLR 1545 (Materials, p 63A)


  James Hardie Industries v. Grigor (1998) 45 NSWLR 20 (Spigelman CJ; Mason P)
(see Materials, p 63B)

Trans-Tasman proceedings


Trans-Tasman Proceedings Act 2010 (Com) ss 19(1), (2), 20(1)(b)

(d) ANTI-SUIT INJUNCTIONS

(i)
Foreign proceedings unconscionable, oppressive or vexatious “for the purposes of equity” (e.g. foreign proceedings in breach of an exclusive forum jurisdiction clause, as in Akai, or foreign proceedings having a tendency to interfere with the integrity of the processes of a court of the forum, as in Siromath, or foreign proceedings brought in bad faith for the purpose of frustrating or obstructing proceedings in the forum, as in Turner)

*Akai v. People’s Insurance Co [1998] 1 Lloyd’s Rep 90 (see Materials, p 125A)


  Re Siromath (No 3) (1991) 25 NSWLR 25


*Turner v. Grovit [2002] 1 WLR 107 (Materials, p 63D)

(ii) Remedies in foreign proceedings (e.g. multiple damages) unavailable in the forum


*CSR v. Cigna Insurance Australia (1997) 189 CLR 345 (Materials, p 64)

(iii)
The role of comity (“respect for the jurisdiction of the foreign court”).  An anti-suit 
injunction will be refused where the Australian court in which the injunction is 
sought lacks a sufficient interest in, or connection with, the matter in issue in the 
foreign court


*Airbus Industrie v. Patel [1998] 2 All ER 257 (Materials, p 75)


(iv)
New Zealand proceedings

Trans-Tasman Proceedings Act 2010 (Com) s 22(1)

3.
SUBSTANCE AND PROCEDURE

*Mortensen, ch 6 (pp 177-180, 181-188)

(a) RATIONALE OF THE DISTINCTION AND CHARACTERISATION

(i) “The efficiency of litigation”: kinds of process, pleadings, admissibility of evidence, form of remedy as procedural issues; the existence and content of legal rights as substantive issues

(ii) Characterisation by the lex fori


  Nalpantidis v. Stark (1996) Aust Torts Reports 81-372 (Doyle CJ)

              *Hamilton v. Merck & Co  (2006) 230 ALR 156 (Supplementary Materials)

  Limitation Act 1969 (NSW) s 78 (see Materials, p 79)
(b)
LIMITATION OF ACTIONS; DAMAGES

(i) Traditional distinction between substantive (extinguishing the right) and procedural  (barring the remedy) limitation laws

  Limitation Act 1969 (NSW) ss 14(1), 63(1) (see Materials, p 78)

*The Commonwealth v. Mewett (1997) 146 ALR 299 (Dawson J) (Materials, p 78); (Gummow and Kirby JJ) (Materials, p 78C)

*Subbotovsky v. Waung (1968) 72 SR (NSW) 242 (Materials, p 78A)


  McKain v. RW Miller & Co (South Australia) (1991) 174 CLR 1 (Brennan, Dawson, Toohey and McHugh JJ)


(ii)
Statutory reform in respect of intranational (and New Zealand) limitation laws; query limitation laws of countries outside Australia (and New Zealand)

*“Limitation laws of countries outside Australia (and New Zealand): some observations” 



(Supplementary Materials)

*Choice of Law (Limitation Periods) Act 1993 (NSW) ss 3, 5 (Materials, p 79)


  Dyno Wesfarmers v. Knuckey [2003] NSWCA 375 (see Materials, p 83B) (Handley JA)


  O’Driscoll v. J Ray McDermott [2006] WASCA 25


(iii)
Kinds or heads of damage/amount or quantification of damages as substantive issues; query international torts

  Stevens v. Head (1993) 176 CLR 433 (Brennan, Dawson, Toohey and McHugh JJ)


*John Pfeiffer v. Rogerson (2000) 203 CLR 503 (Materials, pp 79A, 148)


*Regie Nationale des Usines Renault v. Zhang (2002) 187 ALR 1 (Materials, p 152)


*Harding v. Wealands [2006] 4 All ER 1 (Supplementary Materials)

4.
PROOF OF FOREIGN LAW


*Mortensen, ch 8 (pp 225-234)

(a) FOREIGN LAW AS FACT.  METHODS OF PROOF

(i) Role of expert evidence

*Bumper Development Corporation v. Commissioner of Police of the Metropolis [1991] 1 WLR 1362 (Materials, p 80)

*National Mutual Holdings v. Sentry Corp (1989) 87 ALR 539 (Materials, p 80)

*James Hardie & Co v. Putt (1998) 43 NSWLR 554 (Materials, p 81)

*Damberg v. Damberg (2001) 52 NSWLR 492 (Materials, p 81A)

*Evidence Act 1995 (NSW) s 176 (Materials, p 82)

(ii) Co-existence of common law and statutory methods of proof

*Evidence Act 1995 (NSW) ss 174, 175 (Materials, p 82)


  Temilkovski v. Australian Iron and Steel (1966) 67 SR(NSW) 211


(iii)
New Zealand legislation
*Trans-Tasman Proceedings Act 2010 (Com) s 97 (Supplementary Materials) (replacing the like-worded Evidence and Procedure (New Zealand) Act 1994 (Com) s 40 (Materials, p 83))


(iv)
Foreign tort claims

*Regie Nationale des Usines Renault v. Zhang (2002) 187 ALR 1 (Materials, p 152)


*Dyno Wesfarmers v. Knuckey [2003] NSWCA 375 (Materials, p 83A)


* Neilson v. Overseas Projects Corp of Victoria (2005) 221 ALR 213 (Materials, p 160B)

(b)
WHO IS A COMPETENT WITNESS?

(i) Practitioners, judges, persons academically qualified

  Clyne v. Federal Commissioner of Taxation (1981) 12 ATR 557

(ii) Questions of commercial practice or usage

  Ajami v. Comptroller of Customs [1954] 1 WLR 1405

5.
EXCLUSIONARY DOCTRINES

*Mortensen, ch 7 (pp 209-212, 215-221)

(a)
FOREIGN REVENUE LAWS

(i) Policy against direct/indirect enforcement and the extra-territorial assertion of foreign sovereign authority

*Government of India v. Taylor [1955] AC 491 (Materials, p 84)


* Jamieson v. Commissioner for Internal Revenue [2007] NSWSC 324 (see Materials, p 86)

*Sydney Municipal Council v. Bull [1909] 1 KB 7 (Materials, p 88)

  Bath v. British and Malayan Trustees [1969] 2 NSWR 114


*Damberg v. Damberg (2001) 52 NSWLR 492 (Materials, p 81A)

(ii) Recognition of foreign revenue laws

  Regazzoni v. KC Sethia (1944) [1958] AC 301


  Re State of Norway's Application (Nos 1 and 2) [1990] 1 AC 723

(b)
FOREIGN PENAL LAWS, FOREIGN PUBLIC LAWS AND FOREIGN GOVERNMENTAL INTERESTS

(i) What is a penal law?

*Loucks v. Standard Oil Co of New York 120 NE 198 (1918) (Cardozo J) (Materials, p 99)


  Huntington v. Attrill [1893] AC 150 (Lord Watson)


  USA v. Inkley [1989] 1 QB 255


(ii)
An independent exclusionary doctrine in relation to public laws?  What is a public law?

  Historic Articles Act 1962 (NZ)


  A-G (NZ) v. Ortiz [1984] AC 1 (Lord Denning MR; Ackner and O’Connor LJJ)


(iii)
Australian courts will not enforce “the governmental interests” of foreign states


*A-G (UK) v. Heinemann Publishers (1988) 165 CLR 30 (Materials, p 101)


*Robb Evans v. European Bank [2004] NSWCA 82 (Materials, p 121A)

(c)
FORUM PUBLIC POLICY

(i) Violation of fundamental principles of justice or morality
*Loucks v. Standard Oil Co of New York 120 NE 198 (1918) (Cardozo J) (Materials, p 99)


*Pancotto v. Sociedade de Safaris de Moçambique 422 F Supp 405 (1976) (see Materials, p 100)


*Kaufman v. Gerson [1904] 1 KB 591(Materials, p 100B)

*Saxby v. Fulton [1909] 2 KB 208 (Materials, p 100E)  


 Vladi v. Vladi (1987) 39 DLR (4th) 563 (Nova Scotia Supreme Court)


(ii)
Gross violation of human rights

*Oppenheimer v. Cattermole (Inspector of Taxes) [1976] AC 249, pp 277-278 (Lord Cross of Chelsea) and pp 281-282 (Lord Salmon) (Materials, p 122)

6.
CHOICE OF LAW IN CONTRACT

*Mortensen, ch 15

(a)
CONCEPT OF THE PROPER LAW AND ITS IDENTIFICATION


(i)
Express choice of law and limitations on party autonomy
Party autonomy


 * Vita Food Products v. Unus Shipping Co [1939] AC 277 (Supplementary Materials)

Non-bona fide choice


  Golden Acres v. Queensland Estates [1969] Qd R 378; affd on other grounds (1970) 44 ALJR 
  
  
329

Overriding forum statutes


  Carriage of Goods by Sea Act 1991 (Com) s 11(1) (see Materials, p 125A)

  Contracts Review Act 1980 (NSW) s 17(3) (see Materials, p 125A)

  Insurance Contracts Act 1984 (Com) s 8  (see Materials, p 125)

*Akai v. The People's Insurance Co (1996) 188 CLR 418 (Toohey, Gaudron and Gummow JJ) (Materials, p 125)

 
(ii)
Inferred choice of law
Exclusive jurisdiction clause


  Lewis Construction Co v. M Tichauer [1966] VR 341

Contract points “ineluctably” to an agreed choice of law


  Amin Rasheed Shipping Corp v. Kuwait Insurance Co [1984] AC 50 (Lord Diplock)


(iii)
Objective proper law: the system of law with which the transaction has its closest and most real connection; “a question of evaluating the competing considerations”


  Bonython v. Commonwealth of Australia [1951] AC 201 (Lord Simonds)


*Oceanic Sun Line Special Shipping Co v. Fay (1988) 165 CLR 197 (Wilson and Toohey JJ) (see 
Materials, p 140AAA)

*Mendelson-Zeller Co v. T and C Providores [1981] 1 NSWLR 366 (Materials, p 126)


*Garstang v. Cedenco JV Australia [2002] NSWSC 144 (Materials, p 130A)


State Bank of New South Wales v. Sullivan [1999] NSWSC 596

(b)
CAPACITY

(i) Lex domicilii


  Sottomayor v. De Barros (No 1) (1877) 3 PD 1 (Cotton LJ)


(ii)
Lex loci contractus

  Bondholders Securities Corp v. Manville [1933] 4 DLR 699 (Saskatchewan Court of Appeal)


(iii)
Objective proper law

  Charron v. Montreal Trust Co (1958) 15 DLR (2d) 240 (Ontario Court of Appeal)


*Homestake Gold of Australia v. Peninsula Gold (1996) 20 ACSR 67 (Materials, p 131)


  The Bodley Head v. Flegon [1972] 1 WLR 680


(iv)
Contracts relating to immovable property 


Bank of Africa v. Cohen [1909] 2 Ch 129

(c)
FORMATION


(i) A preliminary question: is the transaction a “contract”? Consensus ad idem (agreement to the same thing) and the terms of the contract – governed by the lex fori.  A secondary question: is the transaction a legally binding contract? – governed by the putative (supposed) proper law

*Oceanic Sun Line Special Shipping Co v. Fay (1988) 165 CLR 197 (Materials, p 132); article by Pryles, (1988) 62 Australian Law Journal 774 at pp 788-790 (see Materials, p 140A)


(ii)
Offer and acceptance – governed by the putative (supposed) proper law



*White Cliffs Opal Mines v. Miller (1904) 4 SR (NSW) 150 (Materials, p 140AB)


*Albeko Schuhmaschinen v. The Kamborian Shoe Machine Co (1961) 111 LJ 519 
(Materials, p 140C)


(iii)         Consideration – whether a necessary element of a binding contract 
- governed by the proper law

  Re Bonacina [1912] 2 Ch 394

(d)
ILLEGALITY AND FOREIGN PUBLIC POLICY

(i) Illegality: the respective roles of the proper law, lex fori and law of the place of performance

  Ralli Brothers v. Compania Naviera Sota y Aznar [1920] 2 KB 287


  Regazzoni v. KC Sethia (1944) [1958] AC 301


*Fullerton Nominees v. Darmago [2000] WASCA 4 (Materials, p 140D)


  Libyan Arab Foreign Bank v. Bankers Trust Co [1989] QB 728

(ii) Foreign public policy and international comity

  Lemenda Trading Co v. African Middle East Petroleum Co [1988] QB 448

(e)
PERFORMANCE, VARIATION AND DISCHARGE


(i)
Insurrection in Algeria: excuse for non-performance of an English contract?


*Jacobs, Marcus v. Credit Lyonnais (1884) 12 QBD 589  (Supplementary Materials)

(ii)
Effect of German economic legislation on a German contract

*Re Claim by Helbert Wagg & Co [1956] Ch 323 (Materials, p 140FA)

7.
CHOICE OF LAW IN TORT


*Mortensen, ch 16

(a)
FOREIGN TORTS AND LOCAL TORTS; MARITIME TORTS AND AERIAL TORTS

(i) Lex fori as the only relevant law in respect of local torts (torts committed in the forum); where is a tort committed? – relevance of this for purposes of service out of the jurisdiction as well as choice of law

* “The place of a tort” (Supplementary Materials)

 Szalatnay-Stacho v. Fink [1947] 1 KB 1

*Distillers Co (Biochemicals) v. Thompson [1971] AC 458 (Lord Pearson) (Materials, p 9)

 *James Hardie & Co Pty Ltd v. Putt (1998) 43 NSWLR 554 (see Materials, p 15)

 *Amaca v. Frost [2006] NSWCA 173 (see Materials, p 15)
*Dow Jones & Co v. Gutnick (2002) 194 ALR 433 (Materials, p 15A)

(ii) Maritime torts: territorial sea as part of the coastal state?; torts committed on the high seas?

Torts in the territorial sea


 *MacKinnon v. Iberia Shipping Co 1955 SC 20 (Materials, p 140KA)

*Union Shipping New Zealand v. Morgan (2002) 54 NSWLR 690 (Materials, p 140G)

Torts on the high seas
               *“Torts committed on the high seas” (Materials, p 140KB)

* “Additional note on torts committed on the high seas” (Supplementary Materials) 

   Roerig v. Valiant Trawlers [2002] 1 WLR 2304


*The Esso Malaysia [1975] QB 198 (Supplementary Materials)
Crimes at sea compared

  Crimes at Sea Act 2000 (Com)


*R v. Anderson (1868) 11 Cox Crim Cases 198 (Materials, p 140 KD)
              *R v. Disun; R v. Nurdin (2003) 27 WAR 146 (Materials, p 140KE)

(iii)
Aircraft on the ground and in flight; airspace as part of the subjacent state?

*“Torts committed on board aircraft” (Materials, p 140KG)

   Lazarus v. Deutsche Lufthansa (1985) 1 NSWLR 188


  Georgopoulos v. American Airlines NSWSC, Ireland J, 10 Dec 1993 (unreported); NSWCA, 5 Aug 1998 (unreported)


*Smith v. Socialist People's Libyan Arab Jamahiriya 113 ILR 534 (1997) (United States Court of Appeals, Second Circuit) (Materials, p 141)

(b)
HISTORICAL BACKGROUND


(i)
The rule in Phillips v. Eyre: “double actionability” - wrongs actionable if committed in the forum and not justifiable (i.e. giving rise to civil liability) under the lex loci delicti (law of the place where the wrong was committed); lex fori as the applicable substantive law

  *Phillips v. Eyre (1870) LR 6 QB 1 (Willes J) (Supplementary Materials)

  The Halley (1868) LR 2 PC 193


  The Waziristan [1953] 2 All ER 1213

  Anderson v. Eric Anderson (Radio & TV) (1965) 114 CLR 20 (Windeyer J)


  Nalpantidis v. Stark (1996) Aust Torts Reports 81-372 (Doyle CJ)


(ii)
A “flexible exception” to the rule in Phillips v. Eyre?

  Boys v. Chaplin [1971] AC 356 (Lord Wilberforce)


  Corcoran v. Corcoran [1974] VR 164


  Johnson v. Coventry Churchill International [1992] 3 All ER 14


  McKain v. RW Miller & Co (SA) (1991) 174 CLR 1 (Brennan, Dawson, Toohey and McHugh JJ)


  Nalpantidis v. Stark (No 2) (1996) Aust Torts Reports 81-388

(c)
MODERN AUSTRALIAN LAW


(i)
Intranational torts: the lex loci delicti as the applicable substantive law; rejection of “double actionability”; no role for forum public policy as an exclusionary doctrine; rejection of any “flexible exception”; reasons for adopting the lex loci delicti rule?; amount or quantification of damages as a substantive, rather than a procedural, issue

*John Pfeiffer v. Rogerson (2000) 203 CLR 503 (Materials, pp 79A, 148)


(ii)
International torts: the lex loci delicti as the applicable substantive law; rejection of “double actionability”; forum public policy as an exclusionary doctrine; rejection of any “flexible exception”; query amount or quantification of damages as a substantive or procedural issue


*Anderson, “International torts in the High Court of Australia”, (2002) 10 TLJ 132 (Supplementary             
     Materials)

*Regie Nationale des Usines Renault v. Zhang (2002) 187 ALR 1 (Materials, p 152)


(iii)
Forum statutes: lex loci delicti as a common law choice of law rule subject to displacement (like any common law rule) by a forum statute

 *“Applicable substantive law for work injury claims” (Supplementary Materials)

  James Hardie & Co v. Barry (2000) 50 NSWLR 357


(iv)
Concurrent liability in tort and contract

  Matthews v. Kuwait Bechtel Corporation [1959] 2 QB 57


*Garstang v. Cedenco JV Australia [2002] NSWSC 144 (Materials, p 130A)


*Busst v. Lotsirb Nominees [2003] 1 Qd R 477 (Materials, p 160A)


*Francis v. Emijay [2005] QSC 039 (Supplementary Materials)


  Sayers v. International Drilling Co [1971] 3 All ER 163 (Salmon and Stamp LJJ)

(v)         Renvoi doctrine

  Mortensen, ch 7 (pp 195-203)


 *Neilson v. Overseas Projects Corp of Victoria (2005) 221 ALR 213 (Materials, p 160B)
(vi) Foreign compensation schemes

  Walpole v. Canadian Northern Railway Co [1923] AC 113


 *James Hardie & Co v. Putt (1998) 43 NSWLR 554 (see Materials, pp 15, 81) 

*Amaca v. Frost [2006] NSWCA 173 (see Materials, p 15)


(vii)
Comparative approaches

* “Choice of law in tort in the European Union” (Supplementary Materials)

* “Comparative choice of law in tort: PRC, Japan, Singapore” (Supplementary Materials)
8.
GOVERNMENTAL SEIZURE OF PROPERTY (EXPROPRIATION)

*Mortensen, ch 7 (pp 213-215, 221-224)

(a) THE SITUS RULE AND FOREIGN ACT OF STATE DOCTRINE

Two Russian revolution cases

  AM Luther Co v. James Sagor & Co [1921] 3 KB 532

*Princess Paley Olga v. Weisz [1929] 1 KB 718 (Materials, p 161)

Two Cuban revolution cases
*Banco Nacional de Cuba v. Sabbatino 376 US 398 (1964) (Materials, p 177)

*Glen v. Club Méditerranée 450 F 3d 1251 (2006) (Materials, p 182A)
(b)
PUBLIC POLICY EXCEPTIONS


(i)
Public policy as a sword?


*Lorentzen v. Lydden & Co [1942] 2 KB 202 (see Materials, p 182F)

*Bank voor Handel en Scheepvart v. Slatford [1953] 1 QB 248 (see Materials, p 182F)
              *Peer International Corporation v. Termidor Music Publishers [2004] Ch 212 (Materials, p 182E)

(ii)
Gross violation of human rights; discrimination against “particular individuals or classes of individuals”?
*Oppenheimer v. Cattermole (Inspector of Taxes) [1976] AC 249, pp 277-278 (Lord Cross of Chelsea) and pp 281-282 (Lord Salmon) (Materials, p 122)

*Hicks v. Ruddock (2007) 156 FCR 574 (Supplementary Materials)

*Habib v. Commonwealth of Australia (2010) 183 FCR 62 (Supplementary Materials)

*Re Claim by Helbert Wagg & Co [1956] Ch 323, pp 344-349 (Upjohn J) (Materials p 197)

*Williams and Humbert v. W & H Trade Marks (Jersey) [1986] AC 368 (Nourse J) (Materials p 200A)


(iii)
Penal expropriation?
*“Penal expropriation: some observations” (Materials, p 182C)

  Banco de Vizcaya v. Don Alfonso de Borbon y Austria [1935] 1 KB 140

  Williams and Humbert v. W & H Trade Marks (Jersey) [1986] AC 368, p 431 (Lord Templeman)

(iv)
Breach of public international law
Unlawful expropriation

*Anglo-Iranian Oil Co v. Jaffrate (The Rose Mary) [1953] 1 WLR 246 (Supreme Court of Aden) (Materials, p 183)

*Re Claim by Helbert Wagg & Co [1956] Ch 323, pp 344-349 (Upjohn J) (Materials, p 197)


*Dutch Tobacco Firms in Indonesia 28 ILR 16 (1963) (Court of Appeal, Bremen, FRG) (Materials, p 201)

Unlawful use of armed force

*Kuwait Airways Corp v. Iraqi Airways Co (Nos 4 and 5) [2002] 2 AC 883 (Materials, p 202)


(v)
Property stolen by foreign government outside its territory

*Kuwait Airways Corp v. Iraqi Airways Co (No 7) [2001] 1 Lloyd’s Rep 161 (Materials, p 210)

(c)
RECOGNITION OF FOREIGN GOVERNMENTS


(i)
Entity, group, individual seizing or expropriating property must constitute the “government” of the foreign country.  Who is the “government” in times of revolution or civil war?

 *Autocephalous Greek-Orthodox Church of Cyprus v. Goldberg and Feldman Fine Arts 917 F 2d 278 (1990) (United States Court of Appeals, Seventh Circuit) (Materials, p 210B)

(ii)
Australian government policy
*Ministerial statement, Recognition of governments - change in Australian policy, 12 Aust Year Bk of Int L 357 (1988) (Materials, p 211)

(iii)
Judicial criteria for recognition
“Interim government” in Somalia
  Republic of Somalia v. Woodhouse, Drake & Carey (Suisse) (The Mary) [1992] 2 Lloyd’s Rep 471

Military junta in Sierra Leone

*Sierra Leone Telecommunications Co v. Barclays Bank [1998] 2 All ER 821; case note (1998) 69 Br Year Bk of Int L 319 (Materials, p 213)

VII.
REVISION QUESTIONS

The bold headings are an indication of the principal topic or topics you should consider in relation to each question.  Issues arising in other topics in the course may also require consideration.  Essay questions are included under that heading.

Jurisdiction; substance and procedure

Question 1
Two years ago Simone, an art dealer in Tahiti (French overseas territory where the local law is French law), sold a carving to Gerry, a tourist, for a substantial purchase price.  At the time of the sale contract, Simone represented to Gerry that the carving was a rare Polynesian artifact of great value.  However, after returning to his home in New South Wales, Gerry was informed by an expert, who had examined the carving, that the carving was a worthless fake.

Knowing that Simone is a keen follower of rugby league and visits New South Wales each year for one day to attend the “State of Origin” game, Gerry commenced proceedings against her in the Supreme Court of New South Wales for rescission of the sale contract and return of the purchase price or, alternatively, tort damages for misrepresentation.  The originating process was served on Simone as she was about to enter the Sydney Football Stadium on her next annual “State of Origin” visit.

Under French law operative in Tahiti, there is a limitation period of one year in which to bring proceedings for rescission of a sale contract or to recover tort damages for misrepresentation.  In New South Wales, the limitation period for both kinds of claim is six years.

Advise Gerry of the principles of conflict of laws relevant to the proceedings he has commenced.  What would your advice be if Simone had left New South Wales and returned to Tahiti before service of the originating process?

Choice of law in tort and contract
Question 1A
Angelina is a well known business person resident in New Jersey, U.S.A..  She owned an aircraft, registered in the U.S.A., which she used for travel in connection with her business interests.  On a flight from New Zealand to Indonesia, Angelina invited a number of financial journalists, including Rollo, a New South Wales resident, to accompany her.  During the flight, and while Angelina’s aircraft was passing through airspace over the high seas, Rollo stated, in front of Angelina and the other invited financial journalists, that Angelina was “dishonest and a moneylaunderer”.

Angelina wishes to bring proceedings in the Supreme Court of New South Wales against Rollo for the tort of defamation in respect of his in-flight statement.  Advise her of the principles of conflict of laws relevant to such proceedings.  Would your advice to Angelina be different if Rollo’s statement had been made on board Angelina’s U.S.A. flag ocean-racing yacht while it was moored overnight at Coffs Harbour, New South Wales in the course of a voyage from New Zealand to Indonesia?
Question 2
Patrice, a New South Wales resident, went on a Pacific islands cruise.  When his ship moored at the island state of Serenity, Patrice went ashore and booked an island tour with Serenity Tours, a local tour operator.  Serenity Tours’ standard form contract for the tour, in which Patrice was described as “the client”, provided that (1) the liability in damages of Serenity Tours for the death or injury of the client is limited to $5,000, and (2) the courts of Serenity have exclusive jurisdiction in the event of a dispute in contract or tort between the client and Serenity Tours.

During the island tour in a dilapidated minibus operated by Serenity Tours, Patrice suffered severe carbon monoxide poisoning due to the vehicle’s faulty exhaust emission system.  As a result of this injury, Patrice incurred medical expenses after his return to New South Wales, his future earning capacity has been reduced due to brain damage caused by the carbon monoxide poisoning and he suffers chronic pain.

Patrice does not have the financial resources to litigate a claim against Serenity Tours in respect of his injury.  However, a New South Wales law firm is willing to conduct litigation on his behalf in New South Wales under a fee arrangement which requires no financial contribution by Patrice unless his claim against Serenity Tours is successful.

Identify the conflict of laws issues which might be relevant in contract and tort proceedings in the Supreme Court of New South Wales commenced by Patrice against Serenity Tours.  In your answer, the following additional information should be taken into account: 

1.
The standard of care required of a tour operator in contract and tort is substantially lower under Serenity law than the standard of care in like circumstances under New South Wales law.

2.
Under Serenity statute law, no damages are recoverable for chronic pain and the limitation period for commencing contract and tort proceedings has expired.

3.
Under New South Wales law, the amount of damages recoverable in contract and tort proceedings for loss of future earning capacity has been restricted by statute.

4.
Patrice contends that he was unaware of the terms of Serenity Tours’ standard form contract and did not agree to those terms.
Question 3
Aotearoa Tours, a New Zealand company with a business office in New South Wales, conducts “adventure” tours in New Zealand as well as other places in the Pacific region and Antarctica.

Freddie, a New South Wales resident, booked and paid for a New Zealand tour through Aotearoa Tours’ business office in New South Wales.  A term of the contract provided for New South Wales jurisdiction in the event of any dispute between the parties.  During the tour in New Zealand, Freddie suffered personal injury in an accident caused by Aotearoa Tours’ negligence.  Under New Zealand law, civil liability for personal injury was abolished by statute in 1972 and replaced by a no-fault accident compensation scheme.  However, as a foreign visitor, Freddie is entitled to very few benefits under this scheme.

After his return to New South Wales, Freddie seeks advice about bringing common law proceedings in New South Wales against Aotearoa Tours to recover damages for personal injury.

Advise Freddie in relation to the conflict of laws issues relevant to any such proceedings.

Question 4
New Zealand law, but not New South Wales law, recognizes a tort of invasion of privacy where the publication of private facts would be highly offensive to a reasonable person.

Hugh, a well known Australian actor, was in New Zealand for the purpose of making a film.  While he was sunbathing in intimate circumstances with his partner on a private beach in New Zealand he was photographed without his knowledge or consent by Carina, an Australian photojournalist based in New Zealand.  Carina placed the photographs of Hugh on her website in New Zealand (the location of her webserver) and the photographs were downloaded by subscribers to Carina’s website in New Zealand and throughout Australia.  It is not in dispute that Carina’s conduct constituted the tort of invasion of privacy under New Zealand law.

You are a New South Wales legal practitioner.  Hugh seeks your advice about bringing a tort claim against Carina in the Supreme Court of New South Wales to recover damages for the invasion of privacy in New Zealand, including exemplary damages by way of punishment for her contemptuous disregard of his legal rights.

Advise Hugh of the principles of conflict of laws relevant to such a claim.

In giving your advice to Hugh, you are aware of the following additional information:

(1)
Although Carina is based in New Zealand, she is a frequent visitor to New South Wales where her assets mainly are located.

(2)
Under New South Wales law, exemplary damages in tort are assessed or quantified on a basis more favourable to the plaintiff than under New Zealand law.

With particular reference to choice of law in tort, would your advice to Hugh be different if the rule in Phillips v. Eyre (1870) LR 6 QB 1 continued to operate in modern Australian law?
Question 4A
Stevenson is a manufacturer and bottler of ginger beer in Scotland.  Donoghue is a young aspiring entrepreneur in New South Wales.  In an exchange of emails between Stevenson in Scotland and Donoghue in New South Wales, Stevenson agreed to sell and Donoghue agreed to buy a quantity of Stevenson’s “world famous” ginger beer.  On delivery of the ginger beer to Donoghue in New South Wales it was discovered that several bottles appeared to contain the remains of decomposed snails.  On this account, Donoghue rejected the goods, refused to pay the purchase price and now wishes to sue Stevenson in the Supreme Court of New South Wales for damages for breach of contract.

Advise Donoghue of the conflict of laws issues relevant to the proceedings she wishes to bring in New South Wales.  In giving this advice, you are aware of the following additional information:

1. Stevenson contends that the contract between the parties contains the following term:  “In the event of any dispute, the Court of Session in Scotland is the only competent court.”  Donoghue contends that the contract contains no such term.

2.
Stevenson contends that, under the law of Scotland, Donoghue lacks capacity to contract on account of being under age.
Governmental seizure of property (expropriation)

Question 5

EspanaAero, a Spanish corporation, established in a foreign country a factory which manufactured aircraft for export.  Recently there occurred a military coup in the foreign country which overthrew the constitutionally elected government.  The new military government was hostile to Spain and embarked on a program of expropriation of Spanish owned property including EspanaAero’s aircraft factory and its stock of manufactured aircraft.

A New South Wales importer wishes to purchase one of the manufactured aircraft from the military government for re-sale to a customer in New South Wales.  

Advise the New South Wales importer of the conflict of laws principles relevant to title to the aircraft it wishes to purchase.

Essay questions

Question 6
In the course of his judgment in Kuwait Airways Corporation v. Iraqi Airways Co [1995] 1 WLR 1147, Lord Goff of Chieveley made the following observation (at p 1166):

“[The House of Lords] is of course well aware of … the controversy which has arisen with regard to confiscation of property without compensation, especially following the decision of the Supreme Court of Aden in Anglo-Iranian Oil Co v. Jaffrate (The Rose Mary) [1953] 1 WLR 246, and the subsequent observations of Upjohn J in In re claim by Helbert Wagg & Co [1956] Ch 323, 346-349, and of Lord Cross of Chelsea in Oppenheimer v. Cattermole [1976] AC 249, 277-278, not to mention the decision of the Supreme Court of the United States in Banco Nacional de Cuba v. Sabbatino (1964) 376 US 398.”

With particular reference to the above mentioned decision of the Supreme Court of Aden and the above mentioned decision of the Supreme Court of the United States, what is “the controversy” in relation to governmental seizure of property (expropriation) and conflict of laws to which Lord Goff of Chieveley might be referring?
Note: The decision of the House of Lords in Kuwait Airways Corp v. Iraqi Airways Co [1995] 1 WLR 1147 was an earlier jurisdictional phase of Kuwait Airways Corp v. Iraqi Airways Co (Nos 4 and 5) [2002] 2 AC 883 referred to under topic 8 “Governmental seizure of property (expropriation)”.
Question 7

In Dow Jones & Co v. Gutnick (2002) 194 ALR 433, Gleeson CJ, McHugh, Gummow and Hayne JJ observed at [43]: “locating the place of commission of a tort is not always easy”.  Comment on this observation with reference to the decided cases.  In the context of the conflict of laws, for what purpose or purposes may it be relevant to determine the place of commission of a tort?
Question 8
Critically discuss the operation of the exclusionary doctrines which reject the application of foreign law.  What are the fundamental reasons which account for these exclusionary doctrines?

Question 9A
In the context of a contract between a party resident in New South Wales and a party resident in a country outside Australia, explain the legal effect of each of the following contractual terms with particular reference to issues of the conflict of laws:


(a)
“This contract is governed by the laws of Norway.”


(b)
“The courts of New South Wales are competent to adjudicate in the event of a dispute 



 between the parties to this contract.”


(c)
“In the event of a dispute between the parties to this contract, only the courts of France have jurisdiction.”

Question 9B
From the perspective of the conflict of laws, consider the effect of each of the following contractual terms:
1.
“[A]ny action against the Carrier must be brought only before the courts of Athens Greece to the jurisdiction of which the Passenger submits himself formally excluding the jurisdiction of all and other court or courts of any other country or countries which court or courts otherwise would have been competent to deal with such action.”


(Oceanic Sun Line Special Shipping Co v. Fay (1988) 165 CLR 197)

2.
“This agreement is governed by and construed under the laws of England.”


(Dunbee v. Gilman & Co (Australia) (1968) 70 SR(NSW) 219)

3.
“In case of litigation the Commercial Court of Lyons is the only competent court.”


(Lewis Construction Co v. M Tichauer [1966] VR 341)

4.
“This Reinsurance is subject to English jurisdiction.


Choice of law: English.”


(FAI General Insurance Co v. Ocean Marine Mutual Protection and Indemnity Association (1997) 41 NSWLR 117)

5.
“In the case of litigation arising the District Court of Luanda should be considered the sole court competent to adjudicate to the exclusion of all others.”


(Carvalho v. Hull, Blyth (Angola) [1979] 1 WLR 1228)

6.
“This agreement shall be construed in accordance with German law.”


(Re Claim by Helbert Wagg & Co [1956] Ch 323)

Question 10
Explain the principles and process which govern the proof of foreign law in proceedings in a New South Wales court.

VIII.
LECTURE SYNOPSES

Set out below is a brief summary of each lecture as listed in the lecture program (section IV above).

Lecture 1
Topic: Scope of conflict of laws

The aim of this lecture is to introduce and describe the function and purpose of conflict of laws (also known as private international law) as the body of legal principles concerned with legal questions which contain a foreign element i.e. a relevant connection with a foreign legal system.

In law courses in Australia and elsewhere, it is commonplace to find, in the study of areas of private law such as tort, contract, property, family law, succession and equity, the uncritical and unstated assumption that all relevant elements of a legal question are confined within a single legal system, namely the student's own legal system.  However, a moment's reflection would suggest that this assumption does not comfortably fit with the experience of everyday life in which individuals frequently move between legal systems or law areas (a New South Wales worker travelling to the Australian Capital Territory for a meeting) and engage in transactions which transcend legal systems (a New South Wales resident purchasing a book over the internet from a California supplier).

The function and purpose of conflict of laws is illustrated in this lecture by a case study in transnational legal problems: Dr Fay's personal injury in a shooting accident while enjoying a Greek islands cruise (Oceanic Sun Line Special Shipping Co v. Fay) and his attempt, as a Queensland resident, to litigate a common law negligence action in New South Wales against a Greek shipping line. 

In  the “Greek islands cruise” case study reference is made to the persistent issues in conflict of laws: choice of law (which system of law will the court apply?), jurisdiction (is the defendant amenable to service of the originating process of the court?) and the enforcement of judgments (are there readily accessible assets of the defendant against which any judgment obtained by the plaintiff may be enforced?).

Lecture 2
Topic: Choice of law in tort

1.
The aim of this lecture
The aim of this lecture is to introduce the range of choice of law issues which might arise where proceedings are contemplated in New South Wales (the forum) in respect of a foreign tort, i.e. a tort committed in a foreign country.  For purposes of choice of law (in tort), a foreign country might be another state or territory of Australia (an intranational tort) or a place outside Australia (an international tort). 

2.
Foreign torts and local torts
The first step is to determine whether a tort is a local tort (a tort committed in New South Wales) or a foreign tort.  A tort is committed in the place where “in substance the wrongdoing occurred” or the place where there occurred the act or omission on the part of the defendant which gives the plaintiff a cause of complaint in law: Distillers Co (Biochemicals) v. Thompson.  In the context of choice of law, the significance of the place where a tort was committed is that no choice of law issues (as distinct from possible issues involving jurisdiction over the defendant) arise in the case of a local tort.  In such a case, New South Wales law (lex fori) is the only relevant law: Szalatnay-Stacho v. Fink (law of Czechoslovakia not relevant in proceedings in England between citizens of Czechoslovakia arising out of a defamatory statement published in England).  However, in the case of a foreign tort, choice of law issues will require consideration.  In particular, it will be necessary to consider the effect of the law of the place where the tort was committed (lex loci delicti).

3.
Maritime torts and aerial torts
Where a tort is committed on a ship at anchor or moored in the territorial waters of a foreign country, the locality of the tort is the foreign country (the coastal state), not the flag state (state of registration) of the ship as such: MacKinnon v. Iberia Shipping Co; Union Shipping New Zealand v. Morgan.  Similarly, where a tort is committed on an aircraft on the ground in a foreign country (Lazarus v. Deutsche Lufthansa) or in flight over a foreign country (Smith v. Socialist People's Libyan Arab Jamahiriya) or in flight over the territorial waters of a foreign country (Georgopoulos v. American Airlines), the locality of the tort is the foreign country (the subjacent state), not the flag state or state of registration of the aircraft as such.  Where a tort is committed on a ship on the high seas, the locality of the tort is the flag state: Roerig v. Valiant Trawlers (fatal accident involving death of a Dutch crew member on an English registered trawler on the high seas off the coast of West Africa).

In Union Shipping New Zealand v. Morgan, the New South Wales Court of Appeal left undecided the locality for choice of law purposes (and hence the applicable substantive law) of a tort committed on a ship engaged in innocent passage through the territorial waters of a foreign country with which the ship has no other connection.  Query whether the same uncertainty applies to a tort committed on an aircraft engaged in innocent passage through the air space of a foreign country with which the aircraft has no other connection.  (Note that in Smith, Pan Am Flight 103 was en route from London to New York when it was destroyed by a bomb over the Scottish town of Lockerbie.  In Georgopoulos, the American Airlines aircraft had departed Sydney, New South Wales en route for Hawaii shortly before the door-opening incident over the territorial waters of Australia adjacent to New South Wales which caused the plaintiff’s post-traumatic shock.)

Maritime torts may be compared with crimes at sea.  The Crimes at Sea Act 2000 (Com) provides that Australian criminal law (in particular, the substantive criminal law of the Jervis Bay Territory) applies at sea outside Australian territory to a criminal act on an Australian registered ship and to a criminal act committed by an Australian citizen (other than a member of the crew) on a foreign ship.  At common law, for purposes of criminal jurisdiction, a foreign ship in Australian territorial waters is in Australian territory and is not a “floating island” of its flag state (R v. Disun; R v. Nurdin).  Furthermore, at common law, a crime committed on an Australian registered ship in the territorial waters of a foreign state is subject to Australian jurisdiction even although the crime also may be subject to the criminal jurisdiction of the territorial state (R v. Anderson).  

Note the observation of Gleeson CJ, Gaudron, McHugh, Gummow and Hayne JJ in Regie Nationale des Usines Renault v. Zhang, at paragraph [76], that “special considerations” apply to maritime and aerial torts.

4.
The rule in Phillips v. Eyre
In respect of foreign torts, the historical starting point for a consideration of choice of law issues is Phillips v. Eyre decided by the Court of Exchequer Chamber in 1870.  In this case, Willes J stated “a general rule”:

As a general rule, in order to found a suit in [the forum], for a wrong alleged to have been committed abroad, two conditions must be fulfilled.  First, the wrong must be of such a character that it would have been actionable if committed in [the forum] … Secondly, the act must not have been justifiable by the law of the place where it was done.

The rule in Phillips v. Eyre (the “double actionability” rule), formulated in the context of an action in England for trespass to the person alleged to have been committed in Jamaica by Governor Edward John Eyre (former explorer of Australia) in 1865 in the course of suppression of an insurrection, was the foundation principle of Australian law until its rejection by the High Court in John Pfeiffer v. Rogerson in 2000 (intranational torts) and Regie Nationale des Usines Renault v. Zhang in 2002 (international torts).  However, an understanding of the rule in Phillips v. Eyre (“the ghost that walks”, according to Kirby J in John Pfeiffer) remains important to an understanding of modern Australian law.
Lecture 3
Topic: Choice of law in tort (continued)
1.
The aim of this lecture
The aim of this lecture is to consider the development of the rule in Phillips v. Eyre as the historical background to modern Australian law.

2.
Development of the rule in Phillips v. Eyre
The first part of the rule in Phillips v. Eyre (“the wrong must be of such a character that it would have been actionable if committed in [the forum]”) was derived from The Halley in which Selwyn LJ, delivering the opinion of the Privy Council, said:

[I]t is … contrary to principle and to authority to hold, that an English court of justice will enforce a foreign municipal law, and will give a remedy in the shape of damages in respect of an act which, according to its own principles, imposes no liability on the person from whom the damages are claimed.

In The Halley, decided in 1868, the plaintiff’s ship was damaged in a collision in Belgian territorial waters caused by the negligent navigation of the defendant’s ship at a time when the defendant’s ship was under the control of a compulsory pilot required by Belgian law.  Although, under Belgian law, the defendant was liable for the negligence of the compulsory pilot even although the pilot was not the defendant’s employee or agent, a tort claim by the plaintiff against the defendant in the English High Court of Admiralty was precluded because no such liability existed under English common law.  In other words, if the relevant incident had occurred in English territorial waters, rather than Belgian territorial waters, the defendant would not have been liable in tort for the negligence of the compulsory pilot.

The effect of the first part of the rule in Phillips v. Eyre was to preclude tort proceedings in the forum in respect of an act or omission in a foreign country which would not constitute a tort if committed in the forum.  The second part of the rule in Phillips v. Eyre (“the act must not have been justifiable by the law of the place where it was done”) was interpreted in Anglo-Australian law (see, e.g., Boys v. Chaplin; Nalpantidis v. Stark) as meaning that the defendant’s act or omission must give rise to civil liability under the lex loci delicti.  Thus, in The Waziristan, decided in 1953, where a collision had occurred in Iraqi territorial waters between the plaintiff’s ship and the defendant’s ship which, at the time of the collision, was under the control of a compulsory pilot, a tort action in England was precluded by the defence of “compulsory pilotage” under Iraqi law even although no such defence now existed in English law as the result of statutory change (Pilotage Act 1913 (UK)) of the common law.
The rule in Phillips v. Eyre operated as a “threshold” or “jurisdiction” rule i.e. if the two parts of the rule were fulfilled, the foreign tort claim was “well founded” in the forum.  In such a case, the applicable substantive law was the lex fori: Anderson v. Eric Anderson (Radio & TV) Pty Ltd (proceedings in New South Wales in respect of a tort committed in the Australian Capital Territory – New South Wales law held to be the applicable substantive law once the two parts of the rule in Phillips v. Eyre had been fulfilled).

3.
A “flexible exception”?
A novel development in the rule in Phillips v. Eyre (“a general rule”) was the formulation by Lord Wilberforce in Boys v. Chaplin of an exception (“flexibility”) which, in the interests of justice, might allow the relaxation of the second part of the rule where the lex fori, rather than the lex loci delicti, had the most significant relationship with the tort and the parties.  The flexibility exception to the rule in Phillips v. Eyre was applied in England (Johnson v. Coventry Churchill International) and, initially, in Victoria (Corcoran v. Corcoran).  However, the flexibility exception to the rule in Phillips v. Eyre was rejected in an obiter dictum by the High Court of Australia in McKain v. RW Miller & Co (South Australia) (an intranational tort case) and by the Full Court of the Supreme Court of South Australia in Nalpantidis v. Stark (No 2) (single vehicle motor accident in Victoria involving two South Australian residents on a one day return car trip to Victoria in a South Australian registered and insured vehicle).

Lecture 4
Topic: Choice of law in tort (continued)
1.
The aim of this lecture
The aim of this lecture is to consider the principles which inform modern Australian law.

2.
Lex loci delicti rule replaces the rule in Phillips v. Eyre
In John Pfeiffer v. Rogerson the High Court of Australia held that, in the case of intranational torts, the lex loci deliciti is the applicable substantive law, with no exception, and there is no longer any requirement of “double actionability” i.e. liability under the lex fori as well as under the lex loci delicti.  In the case of international torts, e.g. proceedings in New South Wales in respect of a tort committed in France, the High Court also has adopted a mandatory lex loci delicti rule and dispensed with the “double actionability” requirement:  Regie Nationale des Usines Renault v. Zhang .  However, in respect of international torts (but not intranational torts) considerations of forum public policy may direct that an action not be maintainable even although there is liability under the lex loci delicti.

In John Pfeiffer v. Rogerson, Gleeson CJ, Gaudron, McHugh, Gummow and Hayne JJ, in their joint judgment, identified three reasons for adopting the lex loci delicti as the applicable substantive law for intranational torts: (1) “the reasonable expectation of the parties”, (2) application of the lex loci delicti recognises the predominant concern of the local legislature in a federal system with “acts, matters and things” within its territory; and (3) certainty i.e. “liability is fixed and certain”.  In Regie Nationale des Usines Renault v. Zhang, the court accepted that, “despite the absence of the significant factor of federal considerations” (Gleeson CJ, Gaudron, McHugh, Gummow and Hayne JJ), the same reasoning applied in the context of international torts and required the adoption of the lex loci delicti as the applicable substantive law.

3.
Forum statutes
The lex loci delicti rule formulated by the High Court in John Pfeiffer v. Rogerson (intranational torts) and Regie Nationale des Usines Renault v. Zhang (international torts) is a common law choice of law rule.  By definition, such a common law rule must yield to the statute law of the forum: see James Hardie & Co v. Barry (proceedings in New South Wales in respect of a tort committed in Queensland – application of Queensland law as the lex loci delicti must yield to any relevant provisions of the Dust Diseases Tribunal Act 1989 (NSW), whether those provisions are substantive or procedural). 

With regard to work injury claims, the Workers Compensation Act 1987 (NSW) was amended in 2002 to provide that, if statutory workers compensation is payable under the law of an Australian state or territory in respect of a work injury claim, the substantive law of that state or territory (not the lex loci delicti as such) governs any common law tort claim in respect of that injury.

4.
Concurrent liability in tort and contract
In cases where there is concurrent liability in tort and contract, e.g. as between employer and employee (Matthews v. Kuwait Bechtel Corporation) or carrier and passenger, it is important to consider that, although tort liability is governed by the lex loci delicti, liability in contract is governed by the proper law of the contract: see Garstang v. Cedenco JV Australia; Busst v. Lotsirb Nominees; Francis v. Emijay.

However, in cases of concurrent liability in tort and contract, an action in tort, which is maintainable under the lex loci delicti, may be barred by a contractual exclusion clause which is valid under the proper law of the contract: Sayers v. International Drilling Co.  In Sayers, an employment contract governed by Dutch law contained an exclusion clause, valid under Dutch law, in respect of the employer’s liability in negligence for injury suffered by an employee in the course of employment. The English Court of Appeal held that this contractual term barred the employee from bringing a tort action in England against the employer in respect of injury suffered in an accident in the course of employment on an oil rig in Nigerian territorial waters. 

5.
Renvoi doctrine

In the case of a foreign tort, the lex loci delicti rule requires the Australian court to take into account any relevant choice of law rule of the locus delicti (the place where the tort was committed) and to decide the case in the same way as it would be decided by a court in that foreign country.  This point was decided by the High Court of Australia in 2005 in Neilson v. Overseas Projects Corp of Victoria.

In Neilson, the plaintiff, Mrs Barbara Neilson, an Australian national domiciled in Western Australia, suffered personal injury in an accident in the People’s Republic of China (PRC) caused by the negligence of the defendant, a Victorian state-owned corporation.  In respect of this injury, the plaintiff commenced tort proceedings against the defendant in the Supreme Court of Western Australia.  The High Court of Australia held that the reference to Chinese law, the lex loci delicti, as the applicable substantive law, included reference to Article 146 of the General Principles of Civil Law of the PRC according to which a Chinese court would have applied Australian law as the law of the common nationality or domicile of the parties.  In the result, applying the renvoi (or “reference back”) doctrine, the High Court of Australia decided that the applicable substantive law in the plaintiff’s tort proceedings in Western Australia was Australian law.  The practical significance of this result was that the plaintiff’s claim for damages succeeded because, although her claim had been commenced after expiry of the one year (substantive) limitation period under Chinese law, the claim had been commenced within the six year limitation period under Western Australian (and Victorian) law.

6.
Foreign compensation schemes
A compensation scheme, usually of a statutory nature, in the place where the tort was committed may abolish or exclude a common law tort action by the injured party.  In such a case, the lex loci delicti will determine whether a common law tort claim is maintainable in the forum.  Thus, in Walpole v. Canadian Northern Railway Co a locomotive engineer, Thomas Walpole, employed by the defendant was killed in an accident in British Columbia caused by the defendant’s negligence.  The statutory worker’s compensation scheme in British Columbia provided for the payment of compensation by a government board but also provided that no tort action was maintainable against the defendant.  The Privy Council held that, in respect of Mr Walpole’s death, the British Columbia statutory worker’s compensation scheme precluded a compensation to relatives tort claim by his surviving spouse in Saskatchewan where she now lived.

In New Zealand, the Accident Compensation Act 1972 (now the Injury Prevention Rehabilitation and Compensation Act 2001 (NZ)) abolished common law liability for accidental personal injury or death and established in place of such liability a “no-fault” accident compensation scheme.  In James Hardie & Co v. Putt (decided in 1998 under the rule in Phillips v. Eyre) the New South Wales Court of Appeal held that the New Zealand accident compensation legislation precluded a common law tort claim in New South Wales by a New Zealand resident, Desmond Putt, who alleged he had suffered personal injury (the fatal lung disease mesothelioma) as the result of the negligence of the defendant (a New South Wales corporation) in New Zealand.

Similarly, under the lex loci delicti rule (modern Australian law), the New Zealand accident compensation legislation  precludes a common law negligence claim in New South Wales to recover damages for personal injury where the tort was committed in New Zealand: Amaca Pty Ltd v. Frost [2006] NSWCA 173.  In this case, a New Zealand resident, Bernard Frost, suffered asbestos related injuries after using in New Zealand an insulation product manufactured by the defendant (formerly James Hardie & Co) in New South Wales.  The New South Wales Court of Appeal held that, as the relevant tort had been committed in New Zealand, the New Zealand accident compensation legislation (“No person may bring proceedings ... for damages arising ... out of ... personal injury ... .”) constituted a bar to a common law negligence action in New South Wales by Mr Frost against the defendant manufacturer.

It may be that the outcomes in Walpole, Putt and Frost accorded with reasonable party expectations.  At the time of the fatal accident in Walpole, Mr Walpole and his surviving spouse were residents of British Columbia.  In Putt and Frost the plaintiffs were entitled, as New Zealand residents, to compensation under the New Zealand accident compensation legislation.  However, visitors to New Zealand have very limited entitlement to compensation under the New Zealand accident compensation legislation.  This position, combined with the lex loci delicti rule as the modern Australian choice of law in tort rule, potentially produces an unattractive outcome in terms of compensation for an Australian visitor to New Zealand who suffers personal injury in an accident in that country caused by the fault of another person even where that other person also is a foreign visitor.

7.
Comparative approaches
The mandatory application of the lex loci delicti in modern Australian law may be compared with the more flexible approach to choice of law in tort adopted by regulation in the European Union (except Denmark) in 2009 and the generally more flexible approaches followed in the People’s Republic of China, Japan and Singapore.
Lecture 5
Topic: Jurisdiction

1.

The term “jurisdiction”

In conflict of laws the term “jurisdiction” should be used with precision.  In Lipohar v. R (1999) 200 CLR 485, Gaudron, Gummow and Hayne JJ said:

The term “jurisdiction”… gives rise to difficulty.  It is a generic term … used in a variety of senses, some relating to geography, some to persons and procedures, others to constitutional and judicial structures and powers.  Thus, “federal jurisdiction” is “the authority to adjudicate derived from the Commonwealth Constitution and laws” whereas the phrase “inherent jurisdiction”, used in relation to such things as the granting of permanent stays for abuse of process, identifies the power of the court to make orders of a particular description.

“Jurisdiction” may be used (i) to describe the amenability of a defendant to the court's writ and the geographical reach of that writ, or (ii) rather differently, to identify the subject matter of those actions entertained by a particular court, or, finally (iii) to locate a particular territorial or “law area” or “law district”.  [Footnotes omitted]

In this lecture and lectures 6 and 7 the term “jurisdiction” is used in the sense of the power or authority of a court over a particular defendant i.e. “the amenability of a defendant to the court's writ and the geographical reach of that writ” or what is sometimes described as “personal jurisdiction”.

2.
The aim of this lecture
The aim of this lecture is to introduce the concept of jurisdiction in conflict of laws, to outline the bases of common law jurisdiction (defendant's presence, voluntary submission) and the statutory bases of extra-territorial jurisdiction (Uniform Civil Procedure Rules 2005 (NSW) Part 11, Service and Execution of Process Act 1992 (Com) s15(1)) and to describe and analyse in detail the common law bases of jurisdiction with particular reference to the Supreme Court of New South Wales.

3.

The common law bases of jurisdiction

At common law there are two bases of jurisdiction: the presence of the defendant in the territory of the court (i.e. New South Wales in the case of the Supreme Court of New South Wales, Australia in the case of the Federal Court or High Court of Australia) or the defendant's voluntary submission to the court's jurisdiction.  The defendant's ownership of assets in the territory of the court is not a basis of common law jurisdiction.  The fact that a tort was committed by the defendant in the territory of the court or that a contract was made or breached by the defendant in the territory of the court is not a basis of common law jurisdiction.

4.

Territorial jurisdiction based on the defendant's presence

In Gosper v. Sawyer, a decision of the High Court of Australia, Mason and Deane JJ said:

The general doctrine of the common law is that, in the absence of a submission to the jurisdiction by a defendant, civil jurisdiction is territorial … [T]he ordinary basis of territorial jurisdiction is the personal presence of the defendant within the court's territory… .

A defendant who is not present in the territory of the court at the time of issue of the originating process is not subject to the common law jurisdiction of the court unless the defendant later enters the territory of the court and is served with the originating process:  Laurie v. Carroll (where the High Court of Australia held that the defendant, who had departed Victoria the day before the issue of the originating process of the Supreme Court of Victoria, was not subject to the common law jurisdiction of that court).  However, a defendant who was present in the territory of the court at the time of issue of the originating process but departed the territory of the court before service of the originating process is subject to the common law jurisdiction of the court if he or she knew of the issue of the originating process or departed the territory of the court with intent to evade service of the originating process: Joye v. Sheahan.
The fleeting or transient presence of the defendant in the territory of the court at the time of service of the originating process is sufficient to establish common law jurisdiction even although the defendant and the subject matter of the proceedings have no connection with the forum: HRH Maharanee of Baroda v. Wildenstein (French defendant served with English originating process while on a one day visit to England to attend the Ascot races).  On the other hand, where the defendant's presence in the territory of the court has been procured by the plaintiff's fraud this will negative common law jurisdiction: Perrett v. Robinson.

A defendant corporation will be present in the territory of the court if the corporation carries on business in that territory at some fixed and definite place and the business has been carried on for a sufficiently substantial period: National Commercial Bank v. Wimborne.

5.

Jurisdiction based on defendant's submission
A defendant makes a voluntary submission to the jurisdiction of the court if the defendant “takes a step in proceedings which in all the circumstances amounts to a recognition of the court's jurisdiction in respect of the claim”: The Messiniaki Tolmi.  In Vertzyas v. Singapore Airlines (where, in a claim by a passenger for personal injury, an air carrier was held to have submitted to New South Wales jurisdiction by arguing the merits of the plaintiff’s case at the same time as objecting to jurisdiction) Knight DCJ said:

[T]he appropriate principle is that in order for a party to be treated as having submitted to the jurisdiction of the court so as to waive an objection to such jurisdiction he or she has to do acts in the court proceedings which are inconsistent with his maintaining such objection.

A voluntary submission may take several forms e.g. the filing of an appearance in the proceedings, an agreement to submit to the court's jurisdiction or arguing the merits of the case without filing an appearance: see Vertzyas v. Singapore Airlines.  The filing of an appearance in the proceedings also will be treated as a voluntary submission to any amendment of the original claim which is founded on or directly arises out of the same subject matter as the original claim: Marlborough Harbour Board v. Charter Travel Co.  However, an agreement that the law of a particular country is the proper law of a contract does not constitute a voluntary submission to the courts of that country (Dunbee v. Gilman & Co (Australia)) and an objection to jurisdiction of the Supreme Court of New South Wales in accordance with Uniform Civil Procedure Rules 2005 (NSW) r 12.11 is not a voluntary submission to the jurisdiction of that court.  

6.

Enforcement of foreign judgments
The conflict of laws principles which govern the enforcement in Australia of the judgments of foreign courts are not part of the examinable material for this course.  However, it may be noted that the fundamental requirement for such enforcement is that the foreign court exercised jurisdiction in circumstances which would constitute common law jurisdiction in New South Wales (“jurisdiction in the international sense”).  According to this requirement, the defendant in the foreign proceedings must have been present within the territory of the foreign court at the date of commencement of proceedings (which in this context means the date of service of the originating process) or must have voluntarily submitted to the jurisdiction of the foreign court.  It is not sufficient that the foreign court exercised jurisdiction in accordance with its own law, even where the foreign law authorises extra-territorial service of originating process in circumstances the same as those which would authorise extra-territorial service of originating process under New South Wales law: Dunbee v. Gilman & Co (Australia). Note, however, that special regimes, outside the scope of this course, apply to the intranational enforcement of the judgments of Australian state and territory courts under the Service and Execution of Process Act 1992 (Com) and the enforcement in Australia of the judgments of New Zealand courts under the Trans-Tasman Proceedings Act 2010 (Com).  Under these special regimes there is no requirement of jurisdiction in the international sense on the part of the Australian state or territory court or the New Zealand court in which the judgment to be enforced was given.  

Lecture 6
Topic: Jurisdiction (continued)
1.
The concept of extra-territorial jurisdiction
Extra-territorial jurisdiction, in the present context, is the service of originating process outside the territory of the court e.g. the service of the originating process of the Supreme Court of New South Wales on a defendant in California.  In Australian law, a statutory basis is required for extra-territorial jurisdiction.  This is provided by the Service and Execution of Process Act 1992 (Com) s 15(1) in respect of the service of the originating process of an Australian state or territory court in another Australian state or territory: see, e.g., McEntee v. Connor which involved service of the originating process of the Supreme Court of Tasmania on the defendant in Western Australia.  

In like manner to the intranational service of originating process under the Service and Execution of Process Act 1992 (Com), originating process in civil proceedings issued by any Australian federal, state or territory court may be served, without leave, on the defendant in New Zealand: Trans-Tasman Proceedings Act 2010 (Com) s 9(1) (which gives effect in Australian law to an intergovernmental agreement between Australia and New Zealand).  There is no requirement of any nexus or connection between the proceedings and Australia or any state or territory of Australia.

In respect of the service of the originating process of the Supreme Court of New South Wales outside Australia (and New Zealand), the statutory basis is the Uniform Civil Procedure Rules 2005 (NSW) Part 11 which replaced the Supreme Court Rules 1970 (NSW) Part 10.  The “new” rules i.e. the Uniform Civil Procedure Rules 2005 (NSW) made no substantive changes to the equivalent provisions in the “old” rules i.e. the Supreme Court Rules 1970 (NSW).  (In this course, the focus is on extra-territorial jurisdiction where the defendant is outside Australia and New Zealand e.g. a defendant in Sweden or New York.  Detailed knowledge of the Service and Execution of Process Act 1992 (Com) and the Trans-Tasman Proceedings Act 2010 (Com) is not required for assessment purposes.)

2.
The aim of this lecture
The aim of this lecture is to consider the extra-territorial jurisdiction of the Supreme Court of New South Wales under the Uniform Civil Procedure Rules 2005 (NSW) in contract cases and tort cases.
3.
General considerations

Prior leave of the court is not required for the service of originating process outside Australia: Agar v. Hyde.  However, if the defendant does not appear, the plaintiff may not proceed except with the leave of the court: r 11.4.  The granting of leave to proceed requires that the plaintiff demonstrate that one or more of the paragraphs of Schedule 6 applies: Agar v. Hyde.  A defendant who has been served with originating process outside Australia may object to the existence or exercise of the jurisdiction of the court e.g. the defendant may seek to demonstrate that the Supreme Court of New South Wales is an inappropriate forum for the trial of the proceedings: see r 11.7; Regie Nationale des Usines Renault v. Zhang.  The court, in its discretion, also may set aside service of the originating process outside Australia where the plaintiff’s claim has insufficient prospects of success: Agar v. Hyde.

Where originating process may be served outside Australia under Part 11, the court may order substituted service on the defendant within or outside New South Wales if personal service is impracticable: Australian Securities and Investments Commission v. Sweeney (No 2).

4.
Extra-territorial jurisdiction in contract cases
Schedule 6 paragraphs (a), (b) and (c) of the Uniform Civil Procedure Rules 2005 (NSW) make provision for extra-territorial jurisdiction in contract cases.  In particular, originating process may be served outside Australia if the place of breach of the contract was New South Wales (paragraphs (a), (b) and (c)(iv)); or the contract was made in New South Wales (paragraph (c)(i)); or the contract was made on behalf of the defendant by or through an agent in New South Wales (paragraph (c)(ii)); or New South Wales law is the governing or proper law of the contract (paragraph (c)(iii)).

The place of breach will depend on the precise nature and stipulated place of performance of the contractual obligation (as in Lewis Construction Co v. M Tichauer where the agreed place of performance, and hence place of breach, of a contract for the supply of a crane was the French port of shipment) or the manner in which the breach was effected e.g. repudiation by letter or by words spoken over the telephone takes place where the letter was posted, or the words spoken, rather than the place where the letter was received or the words heard: Safran v. Chani.  In Safran v. Chani, where a letter of repudiation was posted by the defendant in Victoria and received by the plaintiff in New South Wales and repudiatory words were spoken over the telephone by the defendant in Victoria and heard by the plaintiff in New South Wales, Sugerman P said:

A long course of authority … establishes that where … repudiation is claimed to have been effected by the posting of a letter or the sending of a cable or telegram, the place of posting or sending is the place where the act of repudiation took place and hence where the breach of contract occurred.
A contract is made in New South Wales if the acceptance was communicated to the offeror in New South Wales e.g. acceptance by fax (an instantaneous or near-instantaneous mode of communication) sent by the offeree in New Zealand and received by the offeror in New South Wales: Reese Bros Plastics v. Hamon-Sobelco Australia.  In Dyer v. Dyno Nobel Asia Pacific, Mathews AJ cited Reese Bros as authority for the proposition that “in relation to telex and facsimile transmissions which are near-instantaneous methods of communication, the contract is made where the acceptance is received.” However, where the postal acceptance rule applies, the contract is made in New South Wales if the letter of acceptance is posted in New South Wales: Lewis Construction Co v. M Tichauer.  A contract may be made through an agent in New South Wales  (paragraph (c)(ii)) even although the agent does not have the authority to bind the foreign principal: see National Mortgage and Agency Co of New Zealand v. Gosselin.
New South Wales law will be the governing or proper law of the contract if the contract contains an express or inferred choice of New South Wales law or, in the absence of any such choice, if New South Wales law is the system of law with which the transaction has its closest and most real connection.  (The process of identification of the governing or proper law will be considered in lecture 11 under the topic “Choice of law in contract”.)

5.
Extra-territorial jurisdiction in tort cases
Schedule 6 paragraphs (a), (d) and (e) of the Uniform Civil Procedure Rules 2005 (NSW) make provision for extra-territorial jurisdiction in tort cases.  In particular, originating process may be served outside Australia if the tort was committed in New South Wales (paragraphs (a) and (d)) or the plaintiff suffered some tort damage in New South Wales (paragraph (e)).  In this regard, it may be observed that paragraph (a) (“the proceedings are founded on a cause of action arising in New South Wales”) and paragraph (d) (“the proceedings are founded on a tort committed in New South Wales”) cover the same ground.  The then equivalent of paragraph (a) of the 2005 Rules, s 18(4)(a) of the Common Law Procedure Act 1899 (NSW) (“a cause of action which arose within the jurisdiction”) was the actual provision considered by the Privy Council in Distillers Co (Biochemicals) v. Thomson.  It also may be observed that, at the time of the Distillers case, there was no equivalent of paragraph (e) of the 2005 Rules (proceedings founded on or for the recovery of tort damage suffered in New South Wales). 
A tort will be committed in New South Wales if that was the place of the act on the part of the defendant which gives the plaintiff his or her cause of complaint: Distillers Co (Biochemicals) v. Thompson; Voth v. Manildra Flour Mills.  For example, if a stevedore unloading a ship in Victoria suffers personal injury caused by the defendant’s negligent stowage of the cargo in New York, the tort was committed in New York where the relevant act was done: Buttigeig v. Universal Terminal & Stevedoring Corp.  If a negligent misrepresentation is directed from one country to another, the tort is committed in the country where the misrepresentation is received: Voth v. Manildra Flour Mills; compare Diamond v. Bank of London & Montreal.  If a defamatory article is placed on the defendant’s internet web site in New Jersey, USA (the location of the defendant’s web server), the tort of defamation is committed in the place where the material is downloaded e.g. by an online subscriber to the defendant’s web site using a computer in Victoria, Australia.  In this example, Victoria is the place where the defamatory article is published i.e. the place where the defamatory material is made available in comprehensible form: Dow Jones & Co v. Gutnick.

For the purposes of paragraph (e), it is sufficient that, in New South Wales, the plaintiff suffered or continues to suffer some damage, disadvantage or detriment for which damages are recoverable in tort e.g. consequential pain and suffering in New South Wales as the result of personal injury in an accident outside Australia: see Brix-Neilsen v. Oceaneering Australia; or financial loss in New South Wales as the result of a negligent misrepresentation in Missouri: see Voth v. Manildra Flour Mills.

6.

Extra-territorial jurisdiction in other cases
Apart from contract and tort cases, there are a number of other specific circumstances in which Part 11 of the Uniform Civil Procedure Rules 2005 (NSW) authorises the service of originating process outside Australia: see Schedule 6 paragraphs (g), (h), (j), (n).  For example paragraph (n) authorises the service of originating process outside Australia where the plaintiff is seeking an injunction restraining the defendant from engaging in conduct in New South Wales.

7.    
Federal Court and High Court of Australia

Although the focus of this course is the jurisdiction of the Supreme Court of New South Wales, it may be noted that the Federal Court Rules (SR 1979 No 140 (Com)) and the High Court Rules 2004 (SR 2004 No 304 (Com)) provide for the service of the originating process of those courts outside Australia in contract and  tort cases in terms substantially the same as the Uniform Civil Procedure Rules 2005 (NSW).  See Federal Court Rules Order 8 rule 2 and High Court Rules 2004 Part 9.07 (“Originating process may be served out of Australia without order of the Court in any case where, under the Federal Court Rules, originating process of the Federal Court may be served out of Australia.”)   The Federal Court Rules, unlike the High Court Rules 2004, require the prior leave of the Federal Court before its originating process may be served outside Australia: Order 8 rule 3(1).  The Federal Court may grant such leave if the person seeking  it has a prima facie case for the relief claimed in the proceeding: Order 8 rule 3 (2).
Lecture 7
Topic: Jurisdiction (continued)

1. The aim of this lecture
The principal aim of this lecture is to consider the discretionary non-exercise of jurisdiction with particular reference to contract cases and tort cases in the Supreme Court of New South Wales.  The lecture also will consider the power of the court to restrain a person by injunction from commencing or continuing proceedings in a foreign court (anti-suit injunctions).

2. The concept of discretionary non-exercise of jurisdiction
Lectures 5 and 6 focused on the bases of the jurisdiction of the Supreme Court of New South Wales i.e. the court’s power or authority over a particular defendant.  In those lectures it was seen that the common law jurisdiction of the court is based on the defendant’s presence in New South Wales at a relevant date or the defendant’s voluntary submission to the court’s jurisdiction.  It also was seen that the service of the originating process of the court outside Australia (extra-territorial jurisdiction) must be authorised by Part 11 of the Uniform Civil Procedure Rules 2005 (NSW).

Discretionary non-exercise of jurisdiction is concerned with cases in which the court has common law or extra-territorial jurisdiction over a particular defendant but the court declines to exercise that jurisdiction.  In this regard, the Supreme Court of New South Wales has inherent power to stay (suspend) proceedings, permanently or temporarily, if the justice of the case requires.  Two particular instances in which this inherent power may be exercised concern proceedings which are commenced in the Supreme Court of New South Wales in breach of an exclusive foreign jurisdiction clause and proceedings in which the defendant is able to demonstrate that New South Wales is a clearly inappropriate forum.

3. Foreign jurisdiction clauses
A jurisdiction clause is a contractual term in which the parties agree to submit to the jurisdiction of a particular court (e.g. the Supreme Court of New York) or the courts of a particular country (e.g. Japan).  If the particular court or country is foreign, the contractual term may be described as a foreign jurisdiction clause.  A foreign jurisdiction clause is exclusive where the parties agree not only to submit to the jurisdiction of a particular court or the courts of a particular country but also agree that only the named court or courts of the named country is competent in the event of litigation e.g.

In the event of litigation between the parties to this contract the only competent court is the Supreme Court of New York and the parties agree to submit to the jurisdiction of that court.

Whether a foreign jurisdiction clause is exclusive is a question of construction of the particular contract.  Use of the word “exclusive” is not determinative of this issue: FAI General Insurance Co v. Ocean Marine Mutual Protection and Indemnity Association.  In this case, a reinsurance contract provided: “This Reinsurance is subject to English jurisdiction.  Choice of law: English.”  The Supreme Court of New South Wales held that, on its proper construction, the contract provided for exclusive English jurisdiction.
If proceedings are commenced in the Supreme Court of New South Wales in breach of an exclusive foreign jurisdiction clause, the defendant may apply for a stay of proceedings.  The stay will be granted unless the plaintiff is able to demonstrate that it is just and proper to allow the proceedings to continue in New South Wales.  In exercising its discretion whether to grant or refuse a stay of proceedings the court will take into account all relevant circumstances: see The Eleftheria per Brandon J e.g. the location of evidence and witnesses or a fundamental change in the legal system in the foreign country, as happened in Angola in 1975 with the collapse of Portugese colonial rule: Carvalho v. Hull, Blyth (Angola).  Other relevant circumstances include: (1) whether the law of the foreign country is the applicable law; (2) the connections between the parties and the foreign country; (3) whether the defendant genuinely desires trial in the foreign country; and (4) whether the plaintiff would be prejudiced by having to sue in the foreign country e.g. in an extreme case, the plaintiff might be subject to political, racial or religious discrimination in the foreign country. However, as a general principle, the court will approach an exclusive foreign jurisdiction clause with “a strong bias” in favour of holding the parties to their agreement in this regard.  In this process the court will not engage in a comparison between the quality of justice administered in the forum and in the nominated foreign jurisdiction.  Such an enquiry “is not consistent with the mutual respect which courts of friendly states … owe … each other”: The El Amria per Brandon LJ.  (In The El Amria, which involved a claim in England by the owner of a cargo of potatoes carried on an Egyptian ship from Egypt to England, the English Court of Appeal criticised the primary judge for suggesting that the quality of justice administered in the Commercial Court of Alexandria, Egypt was inferior to the quality of justice administered in England.)

If proceedings are commenced in an Australian court in breach of an exclusive New Zealand jurisdiction clause, the Australian court, on application by the defendant, must grant a stay of proceedings: Trans-Tasman Proceedings Act 2010 (Com) s 20(1)(a).  However, this requirement of a stay of proceedings does not apply if the Australian court is satisfied that giving effect to the exclusive New Zealand jurisdiction clause “would lead to a manifest injustice or would be manifestly contrary to Australian public policy”: s 20(2)(c) or the contract between the parties containing the exclusive New Zealand jurisdiction clause is an employment contract: s 20(3)(c).
4. Forum non conveniens (“clearly inappropriate forum”)

Apart from cases in which there is an exclusive foreign jurisdiction clause, the Supreme Court of New South Wales may grant, on application by the defendant, a stay of proceedings on the ground that New South Wales is a clearly inappropriate forum.  According to the test formulated by Deane J in Oceanic Sun Line Special Shipping Co v. Fay and adopted by a majority of the High Court of Australia in Voth v. Manildra Flour Mills, New South Wales will be a clearly inappropriate forum if the New South Wales proceedings are oppressive (“seriously and unfairly burdensome prejudicial or damaging”) or vexatious (“productive of serious and unjustified trouble and harassment”) so far as the defendant is concerned.  See, e.g., Egbert v. Short where, in respect of a cause of action which had arisen in India, the plaintiff, who was not a resident of England, served English originating process on the defendant, an Indian resident, on the day before he returned to India after a holiday in England.  Warrington J held that the English proceedings were oppressive and vexatious and had been commenced for the purpose of harassing and annoying the defendant.  Accordingly the plaintiff’s proceedings were dismissed.  

In exercising its discretion to grant or refuse a stay of proceedings the court will take into account all relevant circumstances.  It is “very much a matter of impression” whether the defendant has demonstrated that continuation of the proceedings in New South Wales would be oppressive or vexatious: James Hardie Industries v. Grigor per Mason P.

A stay of proceedings on the ground of forum non conveniens will be refused if the stay would amount to a denial of justice in that the plaintiff would be deprived, as the result of lack of means, of any realistic prospect of pursuing the claim to trial: Lubbe v. Cape.  Public interest considerations, such as the limited resources available for the administration of justice in the forum, are not relevant factors in considering whether a stay of proceedings should be granted in a case in which a foreign resident is suing on a foreign tort: see, however, the remarks of Spigelman CJ and Mason P in James Hardie Industries v. Grigor advocating legislative change in this regard.

In the context of forum non conveniens, there is no relevant distinction between the common law jurisdiction of the Supreme Court of New South Wales and the court’s jurisdiction under Part 11 of the Uniform Civil Procedure Rules 2005 (NSW) i.e. where the originating process is served on the defendant outside Australia.  The ground for a stay of proceedings under r 11.7(2)(b) (“that the court is an inappropriate forum for the trial of the proceedings”) has the same meaning as the Voth test (New South Wales is a clearly inappropriate forum): Regie Nationale des Usines Renault v. Zhang.

The clearly inappropriate forum principle adopted in Voth v. Manildra Flour Mills does not apply in the context of trans-Tasman proceedings.  Section 19(1) of the Trans-Tasman Proceedings Act 2010 (Com) provides that, on application by the defendant, an Australian federal, state or territory court in which proceedings have been commenced may grant a stay of those proceedings if the court is satisfied that a New Zealand court is “the more appropriate court” to determine the matter in dispute.  In deciding whether to grant a stay of proceedings, the Australian court is required to take into account the matters in s 19(2), including the places of residence of the parties, the places of residence of likely witnesses, the place where the subject matter of the proceedings is situated, the applicable law and “the financial circumstances of the parties”.  However, a stay of proceedings will not be granted if a contract between the parties (not being an employment contract) provides for the exclusive jurisdiction of an Australian court in relation to the matter in dispute: s 20(1)(b).    

5. Anti-suit injunctions
The Supreme Court of New South Wales has the power to grant an injunction restraining a person, who is subject to the jurisdiction of the court, from commencing or continuing proceedings in a foreign court.  One source of this power is the inherent power of the court to protect the integrity of its own proceedings or administrative processes: see Re Siromath (No 3) (anti-suit injunction granted in New South Wales restraining a Pennsylvania corporation continuing intimidatory proceedings in Pennsylvania against the liquidator of a New South Wales corporation who was an officer of the New South Wales court).  In Turner v. Grovit an English court granted an anti-suit injunction in respect of Spanish proceedings which had been brought in bad faith for the purpose of frustrating or obstructing proceedings in England.

The other source of the court’s power to grant an anti-suit injunction is the equitable power to restrain unconscionable conduct e.g. proceedings commenced in a foreign court in breach of a New South Wales exclusive jurisdiction clause or the continuation of foreign proceedings which are oppressive or vexatious “for the purposes of equity”: see Akai v. People’s Insurance Co (1998).  (English anti-suit injunction  granted restraining Akai from continuing proceedings in New South Wales after the High Court of Australia, in related proceedings between the parties (1996), had struck down an exclusive English jurisdiction clause in an insurance contract as contrary to Australian public policy.)  

Foreign proceedings will not be oppressive or vexatious in the relevant sense if the plaintiff in those proceedings is seeking a remedy unavailable to it in proceedings in New South Wales: CSR v. Cigna Insurance Australia (anti-suit injunction refused in New South Wales in respect of New Jersey proceedings in which the plaintiff was seeking treble damages under United States anti-trust law, a remedy unavailable to the plaintiff in proceedings in New South Wales).

However, considerations of comity (“respect for the jurisdiction of the foreign court”) may indicate that an anti-suit injunction should be refused where the forum lacks a sufficient interest in, or connection with, the matter in question in the foreign proceedings: Airbus Industrie v. Patel (anti-suit injunction refused in England in respect of proceedings in Texas by English residents against a French aircraft manufacturer arising out of an air crash in 1990 at Bangalore, India, where the only connection between England and the plaintiffs in Texas was their English residency).

The power of an Australian court to grant an anti-suit injunction in respect of proceedings in a New Zealand court is limited by s 22(1) of the Trans-Tasman Proceedings Act 2010 (Com) which provides as follows:

An Australian court must not restrain a person from commencing a civil proceeding in a New Zealand court on the grounds that the New Zealand court is not the appropriate forum for the proceeding.

Lecture 8
Topics:
Substance and procedure




Proof of foreign law

1.
Introduction
Where a legal question contains no foreign element i.e. no relevant connection with a foreign legal system, the lex fori is the only relevant or applicable law.  In such a case it will be of no practical interest whether a particular law, e.g. a limitation statute, is substantive or procedural.  However, where a legal question is within the scope of conflict of laws i.e. the legal question has a relevant connection with a foreign legal system, it may be necessary to characterise a particular law as substantive or procedural.  The reason for the need to engage in this characterisation process is that, although procedural issues are governed by the lex fori, substantive issues are governed by the lex causae i.e. the applicable law identified by the forum’s relevant choice of law rule, such as the proper law of the contract if the issue is concerned with performance or discharge of contract or the lex loci delicti if the issue is concerned with liability in tort.

2.
Aim of this lecture
The principal aim of this lecture is to examine the rationale and operation of the substance/procedure distinction with particular reference to limitation of actions and damages.

The lecture also will consider the proof of foreign law in proceedings in New South Wales.

3.
Rationale of the distinction between substance and procedure
The “efficiency of litigation” dictates that procedural issues are governed by the lex fori: McKain v. RW Miller & Co (South Australia) per Mason CJ.  Procedural issues are concerned with “the mode or conduct of court proceedings” (McKain per Mason CJ) such as the kinds of process which may be used to initiate proceedings and the rules which govern pleading and the admissibility of evidence.  On the other hand, substantive issues are concerned with “the existence, extent or enforceability of the rights or duties of the parties to an action” (John Pfeiffer v. Rogerson per Gleeson CJ, Gaudron, McHugh, Gummow and Hayne JJ) such as the existence of liability in tort or contract. 

4.
Characterisation
Whether a particular law is substantive or procedural is governed by the lex fori: Nalpantidis v. Stark.  Thus a New South Wales court will determine by reference to New South Wales law whether a limitation statute of the People’s Republic of China is substantive or procedural: see Subbotovsky v. Waung.

In Nalpantidis v. Stark, a decision of the Supreme Court of South Australia involving a tort claim in respect of a motor accident in Victoria, Doyle CJ said:

[T]he law of South Australia must determine whether a Victorian provision or rule is substantive or procedural. … [T]he court must consider how the Victorian provision operates within the body of Victorian law, applying the forum’s understanding of substance and procedure.

This reasoning was followed by the New South Wales Court of Appeal in Hamilton v. Merck & Co Inc which decided by reference to New South Wales law whether provisions of Queensland personal injury legislation, requiring notice of claim before commencement of proceedings together with a pre-suit compulsory conference, were substantive or procedural.  In this process the court referred to the ineffectiveness of the “self-characterising” provisions of the Queensland legislation which stated that those provisions were substantive as opposed to procedural law.

Difficult questions of substance/procedure characterisation arise in respect of provisions of the civil liability legislation, such as the Civil Liability Act 2002 (NSW), which has been enacted with “many differences” in each Australian state and territory.  For example, s 5G(1) of the Civil Liability Act 2002 (NSW) provides that, in the context of negligently inflicted personal injury, the plaintiff is presumed to be aware of an obvious risk unless he or she proves a lack of awareness of the risk.  If a claim in respect of a tort committed in New South Wales is being litigated in the Australian Capital Territory (which has no equivalent of s 5G(1)), would this statutory presumption of awareness of an obvious risk be characterised as a substantive or procedural provision of the lex loci delicti?  See Davies, “Choice of law after the civil liability legislation”, (2008) 16 Torts Law Journal 104.   
5.
Limitation of actions
Traditionally, limitation statutes which preclude proceedings being commenced after the expiration of a particular period have been characterised as procedural on the basis that such statutes affect only the plaintiff’s court remedy: McKain v. RW Miller & Co (South Australia); see, e.g., Limitation Act 1969 (NSW) s 14(1).  However, according to this traditional approach, a limitation statute which extinguishes the plaintiff’s proprietary right and title (the chose in action itself) is substantive: see, e.g., Limitation Act 1969 (NSW) s 63(1).  Compare Limitation Act 1969 (NSW) s 78(2), which provides that a limitation law of New South Wales is to be regarded as part of the substantive law of the state.  As to the purpose of s 78(2): see The Commonwealth v. Mewett per Dawson J.

Uniform state and territory legislation (see, e.g., Choice of Law (Limitation Periods) Act 1993 (NSW) passed after McKain v. RW Miller & Co (South Australia)) provides that, where the law of an Australian state or territory (or New Zealand) is the applicable substantive law, a limitation statute of that state or territory (or New Zealand) is to be treated as part of the substantive law of that place.  Query whether by judicial decision the same position applies where the applicable substantive law is the law of a country outside Australia (and New Zealand) e.g. Swedish law in the case of a tort committed in Sweden.  See the obiter remark by Handley JA in Dyno Wesfarmers v. Knuckey at [45]:

Regie Nationale des Usines Renault v. Zhang … decides that the plaintiff’s rights in an Australian court arising from a tort committed outside Australia will be subject to a limitation provision under the law of the place of the wrong whether that provision is procedural or substantive.

In O’Driscoll v. J Ray McDermott the Western Australia Court of Appeal held that, as a matter of common law principle, limitation statutes of countries outside Australia (and New Zealand) are now to be regarded as substantive in all cases where the foreign law is the applicable substantive law.  Compare the traditional approach in Subbotovsky v. Waung where the New South Wales Court of Appeal characterised a Chinese limitation statute as procedural after accepting evidence that, in Chinese law (the proper law of the contract of guarantee in question), expiry of the limitation period barred the plaintiff’s court remedy but did not extinguish the debt.
6.

Damages
According to the traditional approach, a law which concerns the existence of liability for particular kinds of damage, e.g. future economic loss or pain and suffering, or the test for remoteness of damage (such as the reasonable foreseeability principle in Australian tort law), is characterised as substantive.  On the other hand, a law which concerns the quantification or assessment of damages (the amount of damages) is characterised as procedural: Stevens v. Head (where the High Court held that provisions of New South Wales motor accident legislation relating to “awarding of damages” should be characterised as procedural in a claim for damages in Queensland arising out of an accident in New South Wales).

The traditional approach has been abandoned in Australia in the context of intranational cases i.e. cases where the relevant “foreign” connection is with another Australian state or territory e.g. a common law negligence action in the Australian Capital Territory in respect of a tort committed in New South Wales.  In intranational cases, all questions about the kinds of damage or the amount of damages are treated as substantive: John Pfeiffer v. Rogerson (Supreme Court of the Australian Capital Territory required to characterise as substantive the provisions of Part 5 of the Workers Compensation Act 1987 (NSW) which limit the amount of damages recoverable in a common law negligence action arising out of a workplace injury).  In Regie Nationale des Usines Renault v. Zhang, the High Court left undecided the question whether, in the context of international tort cases, all questions about the kinds of damage or the amount of damages also should be treated as substantive.  In other words, in an international tort case, the traditional approach, which requires the quantification or assessment of damages to be determined by the lex fori as a procedural issue, may continue to apply.  

7.

Proof of foreign law
At common law, New South Wales courts do not take judicial notice of foreign law.  If a party to proceedings in New South Wales wishes to rely on a provision of foreign law as a basis of claim or defence, that party must plead and prove the content and meaning of the foreign law.  In the absence of the requisite pleading and proof of foreign law, the New South Wales court will apply New South Wales law:  Bumper Development Corporation v. Commissioner of Police of the Metropolis.  In such cases it may be said that the New South Wales court (fictitiously) assumes that foreign law is the same as the lex fori.  However, this assumption (or “presumption of similarity”) will not invariably be made in the absence of proof of foreign law: see Damberg v. Damberg where the New South Wales Court of Appeal refused to assume that unproved German statute-based law relating to the avoidance or evasion of capital gains tax was the same as Australian law.  In Damberg, Heydon JA (with whom Spigelman CJ and Sheller JA agreed) said:

Taxation law cannot be assumed to be a field resting on great and broad principles likely to be part of any given legal system… .

If the proceedings are being conducted before a jury, questions of foreign law are decided by the judge:  Evidence Act 1995 (NSW) s 176.

Although detailed knowledge of federal or intranational conflict of laws is outside the scope of this course, it may be noted that statute requires New South Wales courts to take judicial notice of the legislation of other Australian states and territories: see Commonwealth Constitution s 118 (the “full faith and credit” section) and Evidence Act 1995 (Com) ss 143 and 185.  Proof is not required of the provisions of New Zealand legislation: Trans-Tasman Proceedings Act 2010 (Com) s 97. 

The common law mode of proof of foreign law is by the giving of expert evidence.  An expert may be a practitioner or former practitioner in the relevant foreign country or a person who is qualified academically in the relevant foreign law: Clyne v. Federal Commissioner of Taxation (former New South Wales legal practitioner and author of books on the international aspects of tax avoidance not qualified to give expert evidence on the law of Liechenstein).  In this regard, note the evidence of Chinese law in Subbotovsky v. Waung which was given by two expert witnesses who were graduates of a Chinese law school and had practised and taught law in China.

In exceptional cases, where the question of foreign law is concerned with commercial practice, the evidence of a non-lawyer may be admissible: Ajami v. Comptroller of Customs (evidence of experienced bank manager in Nigeria admissible on the question whether forfeited bank notes constituted legal tender in French West Africa).

As a general rule, a judge should not reject the uncontradicted evidence of an expert in favour of the judge’s own interpretation of the foreign law: James Hardie & Co v. Putt.  However, it is for the judge, not the expert, to determine how the foreign law as proved is to be applied to the case in hand: National Mutual Holdings v. Sentry Corporation.
In addition to the common law mode of proof of foreign law, the Evidence Act 1995 (NSW) facilitates the proof of foreign statute law (s 174) and the unwritten or common law of a foreign country (s 175).  These statutory provisions do not preclude reliance on the common law mode of proof of foreign law:  Temilkovski v. Australian Iron and Steel.

In relation to foreign tort claims (e.g. proceedings in New South Wales in respect of a tort committed in Papua New Guinea) the following statement made by Mason P (with whom Handley JA and Young CJ in Eq agreed) in Dyno Wesfarmers v. Knuckey at [25] may be noted:

In [Regie Nationale des Usines Renault v.] Zhang, the High Court held that it is not necessary for a plaintiff to plead the lex loci delicti in order to establish a cause of action justiciable under Australian law.  If the plaintiff refrains from pleading the foreign law in the statement of claim then he or she will be taken to have invoked the principle that foreign law is presumed to be the same as local law. … [A] party seeking a forensic advantage in the foreign law must invoke it by specific pleading, otherwise the trial will proceed on the basis that the applicable foreign law is identical to the law of the forum.

Hence, in Dyno Wesfarmers v. Knuckey, where compensation to relatives proceedings were brought in New South Wales in respect of a fatal accident at a goldmine in Papua New Guinea, there was no requirement that the plaintiff plead and prove Papua New Guinea law as part of her case.  Although the substantive law governing the plaintiff’s claim was Papua New Guinea law (the lex loci delicti), that foreign law would be presumed to be the same as New South Wales law in the absence of evidence to the contrary.  On this point, see also Neilson v. Overseas Projects Corp of Victoria where, in the context of a claim in Western Australia for a tort committed in China, a majority of the High Court applied this presumption in respect of unproved provisions of Chinese law, the lex loci delicti.
Lecture 9
Topic:  Exclusionary doctrines

1.
Introduction
As a general rule in Australian conflict of laws, if foreign law is identified by the forum’s choice of law rules as the applicable law (e.g. Swedish law in the case of a tort committed in Sweden), a court of the forum will apply that foreign law.  However, limited categories of foreign law are excluded from enforcement or application in the forum.  The exclusionary principles in Australian conflict of laws are described as “exclusionary doctrines” and preclude the enforcement or application in Australia of:

(i)
foreign revenue laws,

(ii)
foreign penal laws,

(iii)
(possibly) foreign public laws,

(iv)
foreign governmental interests, and

(v)
foreign laws contrary to forum public policy.

2.
Aim of this lecture
The aim of this lecture is to describe the scope and rationale of the exclusionary doctrines in Australian conflict of laws.

3.
Foreign revenue laws
An Australian court will not enforce a debt arising under a foreign revenue law.  In the context of this exclusionary doctrine, revenue laws include laws imposing income tax (Jamieson v. Commissioner for Internal Revenue), capital gains tax (Government of India v. Taylor; Damberg v. Damberg), customs duty, stamp duty, local council rates (Sydney Municipal Council v. Bull) and death or succession duty (Bath v. British and Malayan Trustees).

This exclusionary doctrine precludes any direct (Government of India v. Taylor; Jamieson v. Commissioner for Internal Revenue) or indirect (Bath v. British and Malayan Trustees; Damberg v. Damberg) attempt by a foreign country to recover in proceedings in Australia a debt arising under a foreign revenue law.  

Although enforcement of a foreign revenue law in Australia is precluded by this exclusionary doctrine, an Australian court may recognise the validity and effectiveness of the operation of a foreign revenue law within the territory of the foreign country e.g. an Australian court will not enforce a contract which involves the doing of an act within the territory of a foreign country in breach of that country’s revenue laws:  Regazzoni v. KC Sethia (1944).  In such a case there is no extra-territorial assertion of sovereign authority by the foreign country as there is when an attempt is made to enforce a foreign revenue law in the forum.  Similarly, the exclusionary doctrine does not prevent a forum court rendering judicial assistance (e.g. the examination of witnesses resident in the forum) to a foreign court in connection with revenue enforcement proceedings in the foreign country: Re State of Norway’s Application (Nos 1 and 2).

The common law exclusionary doctrine in respect of foreign revenue laws may be overridden by statute providing for the enforcement in Australia of particular foreign revenue laws or foreign revenue judgments: see, e.g., Foreign Judgments Act 1991 (Com), which provides for the enforcement in Australia of Papua New Guinea income tax judgments and the Trans-Tasman Proceedings Act 2010 (Com), which provides for the enforcement in Australia of New Zealand tax judgments.
4.
Foreign penal laws
A penal law is one which awards a penalty to the state as redress for a public wrong:  Loucks v. Standard Oil Co of New York per Cardozo J.  Accordingly, a foreign law which confers on an injured party the right to recover exemplary damages by way of punishment of the wrongdoer in private litigation is not a penal law in the relevant sense because the “penalty” is not recoverable by or on behalf of the state.  Equally, a New York law which imposed personal liability on a director of a New York corporation for the debts of the corporation as “penalty” for falsely representing the corporation’s financial affairs was not, from the perspective of Ontario, a penal law in the conflict of laws sense because the “penalty” was payable to a creditor of the corporation and not to the State of New York (Huntington v. Attrill).  On the other hand, a claim by the government of a foreign country to recover an amount agreed to be paid by an alleged offender if he or she does not appear at his or her criminal trial is penal and unenforceable in Australia: USA v. Inkley (where the United States was unable to recover in England the sum of $US48,000 which Mr Inkley had agreed to pay in default of his appearance at his criminal trial for fraud charges in the United States).
The rationale of this exclusionary doctrine is that foreign penal laws are recognised as having local effect only i.e. crimes and other punishable breaches of public law “are local in this sense, that they are only cognizable and punishable in the country where they were committed”:  Huntington v. Attrill per Lord Watson.

5.
Foreign public laws and foreign governmental interests
In A-G (NZ) v. Ortiz, Lord Denning MR in the English Court of Appeal held that there is an independent exclusionary doctrine in relation to foreign public laws, an example of such a law being the Historic Articles Act 1962 (NZ), “An Act to provide for the protection of historic articles and to control their removal from New Zealand”.  A characteristic of a foreign public law, according to Lord Denning MR, is that enforcement of the law in the forum would facilitate the exercise of sovereign authority by the government of a foreign country outside its territory. Thus, in A-G (NZ) v. Ortiz, a claim by New Zealand for the forfeiture of a Maori carving unlawfully removed from New Zealand by Mr Ortiz was rejected by the English Court of Appeal.  However, only Lord Denning MR relied on an independent exclusionary doctrine in relation to foreign public laws.  The other two members of the Court, Ackner and O’Connor LJJ, rejected the New Zealand government’s claim on the ground that the provision for forfeiture in the Historic Articles Act 1962 (NZ) was penal.

The existence of an independent exclusionary doctrine in Australia in relation to foreign public laws has been described by the High Court of Australia as “contentious”, partly because “the expression ‘public laws’ has no accepted meaning in our law”:  A-G (UK) v. Heinemann Publishers (the “Spycatcher” case).  However, in this case the High Court of Australia formulated an exclusionary doctrine to the effect that Australian courts will not enforce “the governmental interests” of foreign countries.  In this context, the court described governmental interests as “interests of a foreign sovereign which arise from the exercise of certain powers peculiar to government” e.g. a claim, as in the “Spycatcher” case, by a foreign country to enforce an obligation of confidentiality owed to the foreign country by a former member of its security service.  In Robb Evans v. European Bank (claim by US court appointed receiver to recoup the proceeds of fraud for the benefit of the victims of a credit card scam – held not a foreign governmental interest in the relevant sense although the claim was based on a federal US statute prohibiting unfair or deceptive practices in commerce), Spigelman CJ observed:

The determination of whether or not the enforcement of a particular [foreign] statute will constitute a “governmental interest” of the relevant kind must turn on the scope, nature and purpose of the particular provisions being enforced and the facts of the case.

6.
Forum public policy
An Australian court will not enforce, apply or recognise a foreign law which violates a fundamental conception of justice or morality as understood in the Australian community:  Loucks v. Standard Oil Co of New York per Cardozo J.  In Loucks, a fatal accident claim, the New York Court of Appeals rejected the defendant’s contention that the law of Massachusetts, the lex loci delicti, was contrary to New York public policy because, under the law of Massachusetts, damages were assessed by reference to the degree of the defendant’s culpability rather than by reference to the degree or extent of the plaintiff’s loss (the position under the law of New York).  As Cardozo J observed in Loucks, “we are not so provincial as to say that every solution of a problem is wrong because we deal with it otherwise at home”.  The outcome in Loucks may be compared with Pancotto v. Sociedade de Safaris de Moçambique, a personal injury claim, where a United States District Court sitting in Illinois refused to apply the law of Moçambique, the lex loci delicti, on account of the low limit of liability for damages under that law.  Query whether an Australian court would adopt such an expansive view of forum public policy as the court in Pancotto.  In  Vladi v. Vladi, the Nova Scotia Supreme Court refused to apply Iranian law, in a case involving division of matrimonial property, on the ground that Iranian law, under which a wife on dissolution of marriage had no claim to any matrimonial property, was “archaic and repugnant to ideas of substantial justice” in Nova Scotia.

This exclusionary doctrine might preclude enforcement in Australia of a contract, valid under the proper law, where the party against whom the contract is to be enforced entered into the contract under duress:  Kaufman v. Gerson; or recognition in Australia of a foreign law depriving a particular racial group of nationality, as in the case of a 1941 German law which deprived German Jews living outside Germany of German nationality:  Oppenheimer v. Cattermole (Inspector of Taxes).  Compare Saxby v. Fulton  where a gaming contract valid under the law of Monaco, the proper law of the contract, was enforced in England even although under English law such contracts were unenforceable but not illegal.  As Buckley LJ observed in Saxby, a foreign gaming contract valid under its proper law “cannot be said to be contrary to essential principles of morality or justice”.
Lecture 10
Topic: Governmental seizure of property (expropriation)

1.
The aim of this lecture
This lecture is concerned with the recognition in Australia of the seizure (expropriation) of property by the government of a foreign country.  The effect of recognition of a foreign governmental seizure of property is that the original owner is treated as having been divested of title to the property.

The aim of this lecture is to consider the principles of conflict of laws relevant to the recognition of foreign governmental seizure of property, with particular emphasis on:

(a)
the role of the lex situs (the law of the country in which the property was situated) and the foreign act of state doctrine as general rules of recognition, and

(b)
the exceptions, based on Australian public policy, to the general rules of recognition.

As the topic is concerned with foreign governmental seizure of property, consideration also will be given to the criteria for determining the recognition of a foreign government i.e. whether an entity such as a revolutionary group or military junta, which has seized property in a foreign country, is recognised in Australia as the government of the country.

2.
Some general observations on choice of law in property
This topic, “governmental seizure of property (expropriation)”, is one aspect of a wider topic, “choice of law in property”, which is not covered in detail in this course.  Choice of law in property is concerned with the applicable substantive law where a property transaction has a transnational dimension e.g. a sale by an English seller to a New South Wales buyer of a vintage car situated in Monaco or an assignment made in New South Wales of a debt situated in Hong Kong.  In such cases, which legal system determines whether and when title to the vintage car passes from the seller to the buyer or whether the assignment is effective to transfer title to the debt from the creditor/assignor to the assignee?

In the wider topic “choice of law in property”, as well as in “governmental seizure of property (expropriation)”, controlling effect in terms of title or proprietary right is accorded to the lex situs of the property at the date of the relevant transaction.  Hence, in the example above, the law of Monaco (the lex situs) will determine whether and when title to the vintage car passes from the English seller to the New South Wales buyer.  If the English seller is a thief but the law of Monaco provides that a thief may pass a good title to a bona fide purchaser, the law of Monaco will be recognized under New South Wales conflict of laws as having controlling effect in this regard.  See Winkworth v. Christie Manson and Woods [1980] 1 Ch 496 where art works were stolen from the owner in England and sold by the thief in Italy to a bona fide purchaser who returned the stolen art works to England for sale by auction.  The English court held that, under English conflict of laws, and largely for reasons of commercial convenience, the law of Italy as the lex situs of the stolen art works at the date of the sale by the thief to the bona fide purchaser determined whether the bona fide purchaser acquired a title superior to that of the “owner”.
Rules have been developed for determining where particular kinds of property are situated for choice of law purposes.  For example, land (technically referred to as immovable property in conflict of laws) and interests in land, such as leasehold and mortgage interests, are situated where the land is located.  Similarly, tangible movable property, such as ships, aircraft and goods, also is situated in its place of actual location at the relevant time.  With regard to intangible movable property, shares in a corporation are situated in the country of incorporation and debts are situated in the country where the debtor resides.  Intellectual property rights, such as patents and literary copyright, are situated in the country in which the right was created and recognized by law.  Detailed knowledge of these rules for determining the situs of property is not required for the purposes of this course.

3.
The general rules of recognition
As a general rule, a foreign governmental seizure of property will be recognised in Australia if the property was situated within the territory of the foreign country at the date of the seizure.  This may be described as the situs rule.  If the property later is brought into Australia, the original owner will be treated as having been divested of title by the foreign governmental seizure: AM Luther v. James Sagor; Princess Paley Olga v. Weisz (both cases involving recognition in England of governmental seizure of private property in Russia in the aftermath of the communist revolution in 1917).  However, as a matter of principle, a foreign law which purports to affect title to property outside the legislating state will not be recognized in Australia:  see Peer International Corporation v. Termidor Music Publishers.
Apart from the situs rule, a foreign governmental seizure of property may be recognised in Australia under the foreign act of state doctrine.  See Banco Nacional de Cuba v. Sabbatino where the Supreme Court of the United States held that the foreign act of state doctrine precluded US courts questioning the validity of the expropriation in 1960 of US owned property in Cuba by the Cuban government.  In Underhill v. Hernandez 168  US 250 (1897), also a decision of the Supreme Court of the United States, Fuller CJ described the foreign act of state doctrine as follows:

Every state is bound to respect the independence of every other sovereign state, and the courts of one country will not sit in judgment on the acts of the government of another done within its own territory.

The foreign act of state doctrine, as well as the situs rule, was relied on by the English Court of Appeal in Princess Paley Olga v. Weisz as a ground for the recognition in England of the Soviet government’s seizure in 1918 of the plaintiff’s palace and contents at Zarskoje Selo near St Petersburg, Russia.  In this case, Russell LJ said:

This court will not inquire into the legality of acts done by a foreign government against its own subjects in respect of property situate in its own territory.

However, in terms, the foreign act of state doctrine does not extend to acts done or ordered to be done by a foreign government outside its territory.

A word about terminology: governmental seizure or expropriation is the compulsory acquisition of property by the state.  Where the former owner is not paid compensation, the expropriation may be described as “confiscation”.  Where a natural resource, such as oil or natural gas, or a sector of the economy, such as the banking industry is expropriated, this may be described as “nationalisation”.

4.
Public policy exceptions
Public policy as a sword?
Query whether in exceptional circumstances, such as a national emergency in war time, an Australian court might invoke forum public policy, not as an exclusionary doctrine, but as a positive ground for recognizing a foreign law which purports to affect title to property outside the legislating state:  see Lorentzen v. Lydden & Co; but compare Bank voor Handel en Scheepvart v. Slatford; Peer International Corporation v. Termidor Music Publishers.  At a critical point in 1940 during the Second World War when Norway was being invaded by German forces and the Royal Norwegian government was seeking to escape to England, Atkinson J in Lorentzen recognized a decree of the Royal Norwegian government which requisitioned Norwegian ships in English harbours.  However, the correctness of this eminently sensible decision was doubted in Bank voor Handel and Peer International.
Gross violation of human rights

A foreign governmental seizure of property will not be recognised in Australia if recognition would be contrary to Australian public policy.  This would be the case if the foreign governmental seizure of property constituted a gross violation of human rights e.g. the discriminatory seizure of the property of a racial group: Oppenheimer v. Cattermole (Inspector of Taxes) (1941 Nazi law expropriating the property of German Jews).  In a context involving alleged gross violation of human rights, the Federal Court of Australia has held that the foreign act of state doctrine does not preclude judicial scrutiny of the legality of the conduct of a foreign state within its own territory: Hicks v. Ruddock (lengthy detention without trial); Habib v. Commonwealth of Australia (torture).  
However, it is doubtful whether the “gross violation of human rights” public policy exception would apply where the foreign governmental seizure of property simply discriminated against a particular individual or class of individuals, such as the members of a single family: see Williams and Humbert v. W & H Trade Marks (Jersey) where Nourse J doubted the correctness of the contrary view expressed by Upjohn J in Re Helbert Wagg & Co.

Penal expropriation?
It was held in Banco de Vizcaya v. Don Alfonso de Borbon y Austria that a 1931 Spanish law expropriating the property of the ex-King of Spain, as punishment for high treason, should not be recognised in England as affecting title to property situated in England because of the penal nature of the law.  However, in Williams and Humbert v. W & H Trade Marks (Jersey), Lord Templeman referred to the Banco de Vizcaya case as “only an illustration that the public law of a sovereign state cannot change the title to property which never comes within the jurisdiction of that state”. 

Breach of public international law
It is unclear whether a foreign governmental seizure would be refused recognition in Australia on the ground that the seizure was unlawful under the rules of public international law relating to expropriation.  Although the rules of public international law cannot be stated with complete certainty, it would appear that a lawful expropriation requires the payment of prompt, adequate and effective compensation to the former owner of the expropriated property.

In Anglo-Iranian Oil Co v. Jaffrate (The Rose Mary), the Supreme Court of Aden held that the expropriation in 1951 by Iran, without the payment of compensation, of property in that country owned by an English corporation, was contrary to the rules of public international law relating to expropriation and, for that reason, was not entitled to recognition in Aden.  However, the correctness of this reasoning was doubted (obiter) by Upjohn J in Re Claim by Helbert Wagg & Co and the case was not followed in Dutch Tobacco Firms in Indonesia, a decision of the Court of Appeal in Bremen, Federal Republic of Germany where the German court recognized the effect of Indonesian legislation in 1958 (arguably unlawful under the rules of public international law) which expropriated Netherlands-owned enterprises in Indonesia.

In Kuwait Airways Corp v. Iraqi Airways Co (Nos 4 and 5), the House of Lords found it unnecessary to consider the correctness of the reasoning in Anglo-Iranian Oil Co v. Jaffrate (The Rose Mary).  The Kuwait Airways case concerned the seizure by Iraq of ten civilian aircraft owned by the Kuwaiti national airline during the armed invasion of Kuwait by Iraq in August 1990.  The House of Lords held that it would be contrary to English public policy to recognise a foreign governmental seizure of property in circumstances where the seizing government had committed fundamental breaches of public international law involving the unlawful use of force.  

In the United States, the foreign act of state doctrine, as articulated by the Supreme Court of the United States in Banco Nacional de Cuba v. Sabbatino, does not admit an exception where the foreign governmental seizure involved breach of the rules of public international law relating to expropriation e.g. the failure to pay prompt, adequate and effective compensation as in the seizure in 1960 by Cuba of the property of United States nationals.
Property stolen by foreign government outside its territory
The English Court of Appeal in Kuwait Airways (No 7) (the same case as Nos 4 and 5), also noted that, as a matter of principle, the foreign act of state doctrine could not apply where the property in question (aircraft) had been stolen by the foreign government (Iraq) outside its territory (in Kuwait) before being brought within state territory (Iraq) and made the subject of an act of state. 
5.
Recognition of foreign governments
In cases involving foreign governmental seizure of property there may be doubt as to the status of the entity responsible for the seizure e.g. where the seizure was effected by a revolutionary group there may be doubt as to whether the revolutionary group was, at the relevant time, the “government” of the foreign country.  In Australia, issues of this kind historically were resolved by obtaining an executive certificate from the Australian government which would contain a statement as to whether Australia recognised a particular foreign government.  This approach was abandoned in 1988 when Australia adopted a new policy:

From now on the Australian government will not extend formal recognition, whether de facto or de jure, to new governments taking power in other countries.  Instead, Australian authorities will conduct relations with new regimes to the extent and in the manner which may be required by the circumstances of each case.  (Ministerial statement)

In the absence of an executive certificate, the courts have developed judicial criteria for the recognition of foreign governments, particularly in cases where a new regime has come to power unconstitutionally e.g. where a military coup d’etat has overthrown the constitutional government of the foreign country.  These judicial criteria were described by Hobhouse J in Republic of Somalia v. Woodhouse, Drake & Carey (Suisse) (The Mary) as follows in the context of a case concerned with whether the so-called “interim government” of Somalia constituted the “government” of that country in the aftermath of the overthrow of the constitutional government in an uprising in 1991:

 [T]he factors to be taken into account in deciding whether a government exists as the government of a state are: (a) whether it is the constitutional government of the state; (b) the degree, nature and stability of administrative control, if any, that it exercises over the territory of the state; (c) whether [the] government [of the forum] has any dealings with it and if so what is the nature of those dealings; and (d) in marginal cases, the extent of international recognition that it has as the government of the state.

On the basis of the evidence, Hobhouse J reached the conclusion that there was no effective government in Somalia and hence the so-called “interim government” was not entitled to claim property of the Republic of Somalia situated in England.

Applying the judicial criteria formulated in the Republic of Somalia case, Cresswell J in Sierra Leone Telecommunications v. Barclays Bank held that the military junta which, in 1997, had forced the constitutional government in Sierra Leone to flee into exile and had established itself in the capital city (Freetown) of that country, was not to be recognised in England as the government of Sierra Leone.  Compare Autocephalous Greek-Orthodox Church of Cyprus v. Goldberg and Feldman Fine Arts where the United States Court of Appeals, 7th Circuit refused to recognize expropriatory decrees of the administration established by the Turkish military in northern Cyprus after the occupation of that part of the Republic of Cyprus in 1974.  The court observed that, even although the Turkish military exercised control in that part of Cyprus, the government of the Republic of Cyprus remained the recognized government.

Lectures 11 and 12
Topic: Choice of law in contract

1.
Introduction
The central concept in choice of law in contract is the proper (or governing) law of the contract.  This is the legal system (law of a country) which is identified by the forum as regulating or governing most (but not all) substantive issues related to the contract e.g. performance, breach, discharge, variation.  For example, if proceedings are brought in New South Wales to recover damages for breach of contract, and Papua New Guinea law is identified as the proper law of the contract, the New South Wales court will apply that law to determine the issue of breach.

2.
The aim of these lectures
The aim of these lectures is twofold:  first, to describe and consider the process which is followed in the identification of the proper law of a contract; and secondly, to consider particular substantive issues e.g. capacity and illegality and to assess the operation in relation to these issues of the proper law and other possibly relevant legal systems e.g. the lex loci contractus (the law of the country in which the contract was made) or the lex loci solutionis (the law of the country in which the contract is to be performed).

3.
Identification of the proper law
Every contract has a proper law which is able to be identified at the time the contract is made.  It is impermissible to look at the conduct of the parties after the contract was made to assist in identifying the proper law.  In this regard the English Court of Appeal in Armar Shipping Co v. Caisse Algérienne [1981] 1 All ER 498 per Megaw LJ said:

[T]here must be a proper law of any contract, a governing law, at the time of the making of that contract.

In Australian law the parties are permitted a large degree of autonomy in selecting the proper law of the contract.  The classic statement by Lord Wright in Vita Food Products Inc v. Unus Shipping Co, a decision of the Privy Council, is as follows:

[W]here there is an express statement by the parties of their intention to select the law of the contract, it is difficult to see what qualifications [i.e. limitations] are possible, provided that the intention expressed is bona fide and legal, and provided there is no reason for avoiding the choice on the ground of public policy.

The intention of the parties may be expressed in a direct statement in the contract e.g. “The proper law of this contract is the law of Spain” or may be inferred from construction of the contract as a whole e.g. an exclusive Spanish jurisdiction clause may be construed as indicating the parties’ intention that Spanish law is the proper law.

Where the parties have made an express choice of the proper law of the contract for the purpose of seeking to avoid the application of forum legislation, the choice may be overridden on the ground that it was made

for a non-bona fide purpose: Golden Acres v. Queensland Estates (express choice of Hong Kong law overridden where purpose of the choice was to avoid the application of Queensland real estate agent registration legislation).  Forum legislation may indicate a parliamentary intention as to the application of the legislation and this also may override the parties’ choice of the proper law of a contract: see Contracts Review Act 1980 (NSW) s 17(3); Insurance Contracts Act 1984 (Com) s 8; Akai v. The People’s Insurance Co.  For example, the Carriage of Goods by Sea Act 1991 (Com) s 11(1) provides that all parties to a bill of lading relating to the carriage of goods from any place in Australia to any place outside Australia are taken to have intended to contract according to the laws in force at the place of shipment.  Any agreement (e.g. an express choice of the proper law) which purports to preclude or limit the effect of s 11(1) is of no effect: s 11(2).

In the absence of an express or inferred choice indicating the parties’ intention, the court will determine objectively the proper law of the contract as “the system of law … with which the transaction has its closest and most real connexion”: Bonython v. Commonwealth of Australia per Lord Simonds.  In this process the court will consider circumstances such as the place where the contract was made, the place where the contract is to be performed, the subject matter of the contract (e.g. sale of oranges the produce of California or sale of an opal mine in New South Wales), the language (e.g. Russian) in which the contract is written, the currency of payment expressed in the contract (e.g. United States dollars) and the nationality and residence of the parties.  See Mendelson-Zeller Co v. T and C Providores; Garstang v. Cedenco JV Australia.  In the absence of an express choice, the proper law of the contract between banker and customer is the law of the place where the account is kept: Libyan Arab Foreign Bank v. Bankers Trust Co.  
Where the subject matter of a contract is land (as in White Cliffs Opal Mines v. Miller), this is a strong indication that the objective proper law of the contract is the law of the place where the land is situated (lex situs).  Thus, in State Bank of New South Wales v. Sullivan, a mortgage contract relating to Queensland land was made in New South Wales between a mortgagor resident in Queensland and a mortgagee principally carrying on business in New South Wales.  The mortgage contract provided for payments to be made by the mortgagor to the mortgagee in New South Wales.  The Supreme Court of New South Wales held that the objective proper law of the mortgage contract was Queensland law.  As the place where the mortgaged land was situated and the place where the mortgage was registered under Queensland legislation, Queensland law had the closest and most real connection with the mortgage contract.  As a result, the Contracts Review Act 1980 (NSW), which applies only to a contract if its proper law is New South Wales law (s 17(3)), had no application to the mortgage contract between the parties.       
4.

Substantive issues
In the decided cases there is some uncertainty as to the legal system which governs capacity to contract.  Textwriters (e.g. Nygh and Davies) tend to favour the objective proper law and this view was followed in Homestake Gold of Australia v. Peninsula Gold where Young J in the Supreme Court of New South Wales applied the decision of the Ontario Court of Appeal in Charron v. Montreal Trust Co to this effect.  However, there is older case law which supports the application of the lex loci contractus e.g. Bondholders Securities Corp v. Manville or the lex domicilii, the law of the country in which the contracting party was domiciled, e.g. Sottomayor v. De Barros (No 1) (a case concerned with capacity to marry).  In Bondholders, the Saskatchewan Court of Appeal held that the law of Florida governed the capacity of a married woman domiciled in Saskatchewan to incur liability on a promissory note made by her in Florida in connection with the purchase of land in Florida.  Martin JA observed that “the authorities support the view that capacity to make a commercial contract is governed by the lex loci contractus”.  The correct position in modern Australian law may be that it is permissible to refer capacity to contract to the legal system (objective proper law, lex loci contractus or lex domicilii) more likely to validate rather than invalidate the contract. In the case of contracts relating to immovable property, capacity to contract is governed by the lex situs: Bank of Africa v. Cohen.  In this decision of the English Court of Appeal, the capacity of a person domiciled in England to mortgage land situated in the Transvaal, South Africa was held to be governed by the law of the Transvaal as the lex situs.  In the words of Buckley LJ: “[A] person’s capacity to make a contract with regard to an immovable is governed by the lex situs”.
More than one legal system also may need to be taken into account where the substantive issue is the formation of the contract or the effect of illegality on the contract.  Although the rules regulating offer and acceptance e.g. whether there has been timely acceptance of an offer or whether the postal acceptance rule applies (White Cliffs Opal Mines v. Miller; Albeko Schuhmaschinen v. The Kamborian Shoe Machine Co) and the requirement for consideration (Re Bonacina) are governed by the proper law of the contract, the lex fori governs the anterior question whether the parties have reached consensus ad idem (agreement): see Oceanic Sun Line Special Shipping Co v. Fay.  In Oceanic Sun (“the Greek islands cruise” case), the High Court of Australia applied New South Wales law, the lex fori, to determine whether a provision as to exclusive Greek jurisdiction in a ticket for a Greek islands cruise was a term of the contract of carriage.  The court declined to decide this issue by reference to Greek law, which almost certainly was the objective proper law of the contract.  
Performance of a contract will be excused by illegality under the lex fori, the proper law of the contract or the lex loci solutionis (Ralli Brothers v. Compania Naviera Sota y Aznar; Regazzoni v. KC Sethia (1944); Fullerton Nominees v. Darmago) but not under the law of a contracting party’s nationality as such (Libyan Arab Foreign Bank v. Bankers Trust Co).  Other excuses for non-performance (e.g. the effect of an insurrection in the place of performance) are governed by the proper law of the contract: Jacobs, Marcus v. Credit Lyonnais.  Likewise, the variation and discharge by performance of a contract are governed by the proper law: Re Helbert Wagg & Co.  In this case an English lender entered into a loan agreement with a German borrower in 1924 which was expressed to be governed by German law.  The English court recognised the effectiveness of German economic legislation in 1933 which, as part of the proper law of the contract, altered the place of repayment of the loan and the currency in which the loan was to be repaid.

IX.
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· Jacobs, Marcus & Co v. Crédit Lyonnais (1884) 12 QBD 589
Choice of law in tort
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· “Applicable substantive law for work injury claims”

· Francis v. Emijay [2005] QSC 039
· “Choice of law in tort in the European Union”
· “Comparative choice of law in tort: PRC, Japan, Singapore”

Governmental seizure of property (expropriation)

· Hicks v. Ruddock (2007) 156 FCR 574 
· Habib v. Commonwealth of Australia (2010) 183 FCR 62 
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