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I.
SUBJECT DESCRIPTION
Public international law is the regime of legal rules which primarily seeks to regulate relations between sovereign states.  For example, public international law defines the minimum standard of treatment which a sovereign state must accord the nationals of another state on its territory and the responsibility of one state to another for failure to observe the required standard of treatment.  Individuals, to an increasing extent, also are a direct concern of public international law.  Examples of this development include the international criminal responsibility of individuals for war crimes and other offences, such as torture, and the network of treaties, such as the International Covenant on Civil and Political Rights 1966, which aspires to define and protect human rights.

The objective of the teaching program in this subject is to give you an opportunity to gain an appreciation of the role of legal rules in regulating the conduct of states and individuals in international society and the relationship between Australian law and public international law.  
The teaching program, which is conducted by the Law Extension Committee of The University of Sydney (“LEC”), seeks to assist your preparation for the examination in Public International Law which is conducted by the Legal Profession Admission Board (“LPAB”). 

II.
LECTURER AND EXAMINER

The LEC lecturer and LPAB examiner for this subject is Mr Ross Anderson.  His contact details are:

Email:  ross.anderson@sydney.edu.au
Telephone:  (02) 9351 0258

Ross teaches torts, contracts and private international law in the LLB and JD programs at the Sydney Law School. He studied law at The University of Sydney and University College London and was admitted as a solicitor in New South Wales in 1973.

III.
ASSESSMENT

Overview 

Assessment for this subject comprises a compulsory assignment administered by the LEC worth 20% of the final mark and the examination conducted by the LPAB worth 80% of the final mark.  The examination is open book i.e. there are no restrictions on the books, printed or handwritten materials you may take into the examination.   

Eligibility to sit for the LPAB’s examinations

To be eligible to sit for the LPAB’s examinations, you must complete the LEC’s teaching program, the first step of which is to ensure that you have registered online with the LEC in each subject for which you have enrolled with the LPAB.  This gives you access to the full range of learning resources offered by the LEC.

To register with the LEC, go to www.sydney.edu.au/lec and click on the WEBCAMPUS link and follow the instructions.  Detailed guides to the Webcampus are contained in the material distributed by the LEC, in the Course Information Handbook, and on the Webcampus.

In accordance with the Legal Profession Admission Rules, the LEC must be satisfied with a student’s performance in a subject in order for the student to be eligible to sit for the examination conducted by the LPAB. The compulsory assignment (details below) is used to assess this eligibility. 

You are expected to achieve at least a pass mark of 50% in the compulsory assignment to be eligible to sit for the examination. However, a category of “deemed eligible” has been introduced to offer students whose assignment mark is between 40-49% an opportunity to sit for the examination. In these circumstances, students are often advised not to sit. A mark below 40% means a student is not eligible to sit for the examination.

Compulsory assignment due date

The compulsory assignment must be lodged through the LEC Webcampus by 9.00 am on Thursday 23 June 2011.

An extension may be requested by email to the LEC (not to the lecturer) prior to the due date. Specific supporting evidence must be provided. An assignment that is more than ten days late will not be accepted. A late assignment attracts a penalty of one mark out of 20, or 5% of the total marks available, per day. 

Marking of the compulsory assignment

The compulsory assignment is marked by the lecturer according to the “Assignment Grading and Assessment Criteria” outlined in the Course Information Handbook. Prior to the examination, compulsory assignments will be returned to students and results posted on students’ individual results pages of the LEC Webcampus. Students are responsible for checking their results screen and ascertaining their eligibility to sit for the examination. 

Review of compulsory assignment mark

If a student’s final mark after the examination is between 40-49%, the student’s compulsory assignment will be reviewed by the lecturer before the final mark is submitted to the LPAB. Except in the case of demonstrable error, compulsory assignment marks will not otherwise be reviewed.

Word limit, presentation and submission 

The word limit of the compulsory assignment is 1500 words.  Please state the exact word count on page one of your compulsory assignment.  Words in excess of 1500 will not be read by the lecturer. 

The rules regarding the presentation of compulsory assignments and instructions on how to submit a compulsory assignment are set out in the LEC Guide to the Presentation and Submission of Assignments which can be accessed on the LEC Webcampus. Please read this guide before completing and submitting a compulsory assignment. 

Compulsory assignment question 

The compulsory assignment question is as follows: 

Writing extra-judicially ((1988) 62 ALJ 514) Justice Michael Kirby of the High Court of Australia made the following statement:

The position of international law in its relationship to Australian domestic law is inconclusive.  Generally, however, it has been considered that, unless specifically incorporated by a valid federal law, international rules (whether of treaties or of customary law) are not, as such , part of Australian domestic law.

Discuss this statement as an explanation of the relationship between public international law and Australian law.
IV.
LECTURES AND WEEKEND SCHOOLS

Lecture Program

The lecture program is as follows.  Basic reading for each topic is set out in section VI below.  A synopsis of each lecture is set out in section VIII below. 

	Lecture No.
	Date
	Topic/s

	1
	09.05.11
	Scope of public international law 

	2
	16.05.11
	Sources of public international law 

	3
	23.05.11
	Sources of public international law

	First weekend school -  27.05.11 – 29.05.11

	4
	30.05.11
	Public international law and municipal law

	5
	06.06.11
	Public international law and municipal law

	6
	20.06.11
	State jurisdiction

	Study break - 25.06.11 – 10.07.11

	7
	11.07.11
	State jurisdiction

	8
	18.07.11
	Immunity from jurisdiction

	                                         Second weekend school - 22.07.11 – 24.07.11

	9
	25.07.11
	Immunity from jurisdiction

	10
	01.08.11
	State responsibility

	11
	08.08.11
	State responsibility

	12
	15.08.11
	Revision questions


Weekend Schools Program

Attendance at the weekend schools is voluntary, but external students are encouraged to attend. The weekend school classes will be held on Saturday 2 pm – 4 pm and Sunday noon – 4 pm.
At the first weekend school there will be an overview of the course together with selected issues from topics 1, 2 and 3.  At the second weekend school, there will be a presentation of selected issues from topics 4, 5 and 6.

V.
BOOKS AND MATERIALS

Course materials

Public International Law Materials, Law Extension Committee, 2009
Supplementary Materials (section VIII below)

Recommended reference book

D J Harris, Cases and Materials on International Law, 7th edn, Sweet & Maxwell, 2010
A copy of the recommended reference book is on closed reserve in the Law Library.

Webcampus

After you have registered online with the LEC (section III above), you will have access to Webcampus including links to relevant cases and legislation on the Public International Law Subject Page and material posted during the semester.

VI.
PRESCRIBED TOPICS AND COURSE OUTLINE
Basic reading is indicated by an asterisk.

1.
SCOPE OF PUBLIC INTERNATIONAL LAW


 Harris, chs 1, 4 (pp 91-96, 120-129)

 *“Scope of public international law.  An overview” (Materials, p 1)

Public international law as a legal system in essence based on the consent of sovereign states.  Regulation of relations between sovereign states as the primary purpose of public international law.  Access to the International Court of Justice in contentious proceedings (“Only states may be parties in cases before the Court” – Article 34 of the Statute of the International Court of Justice 1945) and the procedural incapacity of individuals (subject to limited exceptions such as the European Convention on Human Rights 1950) as examples of the dominant role of states in the international legal system.  Diplomatic protection: the state as the protector of its nationals in the case of mistreatment by another state in breach of public international law.  The aspiration of international human rights law (e.g. the International Covenant on Civil and Political Rights 1966): the protection of persons from mistreatment by their own national state.  Status of non-state entities or actors in public international law e.g. international organizations such as the United Nations.  Responsibility of individuals for crimes against public international law e.g. war crimes, crimes against humanity, genocide.  Primary role (“the forum of first resort”) of municipal (national) legal systems in the enforcement of international criminal law.  The jurisdiction of the International Criminal Court as “complementary to national criminal jurisdictions”.

Legal personality of the United Nations

* Reparation for Injuries Suffered in the Service of the United Nations,

Advisory Opinion, ICJ Reports 1949, p 174 (Materials, p 3)

Individual criminal responsibility
* Roberts (ed), Satow’s Diplomatic Practice, 6th edn, 2009, ch 31 (Supplementary Materials)

“Crimes against international law are committed by men, not by abstract entities, and only by punishing individuals who commit such crimes can the provisions of international law be enforced.”

*International Military Tribunal (Nuremberg) 41 AJIL 172 (1947) (Materials, p 216)


*Orentlicher, Yugoslavia War Crimes Tribunal, ASIL Focus - No 1, 1993 
(Materials, p 220)


*UNSC Resolution 955 (1994): Statute of the International Tribunal for Rwanda, 33 ILM 1598 (1994), Articles 1-8 (Materials, p 224)
 “Perhaps the most significant change in terms of scope and content of individual criminal responsibility since the Second World War has been the recent acceptance that war crimes for which an individual may be criminally responsible may be committed in situations of internal armed conflict.”

*Sryyy v. Minister for Immigration and Multicultural and Indigenous Affairs (2005) 220 ALR 394 per Merkel, Finkelstein and Weinberg JJ (see Materials, p 278A)


*Prosecutor v. Kanyabashi, Decision on Jurisdiction Case No ICTR-96-15-T (1997) (Materials, p 227)
“International law, as such, binds every citizen just as does ordinary municipal law.  Acts adjudged criminal when done by an officer of the government are criminal also when done by a private individual. … There is no justification for a limitation of responsibility to public officials.”

*In re Flick Ann Digest 1947, Case No 122, p 266 (Supplementary Materials)

Alien tort claims in the United States

“[T]he district courts shall have original jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the United States.”

Alien Tort Claims Act 28 United States Code s 1350 (1952) (enacted 1789)


* Filártiga v. Peňa- Irala 630 F 2d 876 (1980) (Supplementary Materials) 


*Kadic v. Karadzic 70 F 3d 232 (1995); for later proceedings see 95 AJIL 143 (2001) (Supplementary Materials)

*Doe v. Unocal Corporation 963 F Supp 880 (1997) (Materials, p 228)
*Kiobel v. Royal Dutch Petroleum Co US Court of Appeals for the Second Circuit, 17 Sept 2010; note by Keitner, ASIL Insight, Volume 14, Issue 30 (2010) (Supplementary Materials) 
2.
SOURCES OF PUBLIC INTERNATIONAL LAW


 Harris, ch 2


*Statute of the International Court of Justice 1945, TS 993, Articles 38, 
59 (Materials, p 229)

(a)
SOURCES OF MUNICIPAL LAW AND PUBLIC INTERNATIONAL LAW COMPARED

  (i)
Statutes and decided cases as the binding, formal, authoritative sources of municipal law

  (ii)
The consent of states, manifested primarily in treaties and international custom, as the principal source of public international law

  (iii)
Article 38 (1) of the Statute of the International Court of Justice: “generally regarded as a complete statement of the sources of international law” (Polyukhovich per Brennan J)
(b)
TREATIES (ARTICLE 38(1)(a))


*Vienna Convention on the Law of Treaties 1969, 8 ILM 679 (1969), 
Articles 34, 53 (Materials, p 230)

(i) Treaty law as the manifestation of the express consent of states by agreement. A treaty (an agreement between states governed by public international law) creates rights and obligations only for the states which are parties to the treaty (Article 34)
(ii) Treaties and the concept of jus cogens (peremptory or fundamental norms of customary international law) e.g. prohibition of aggression, racial discrimination, genocide, state torture, terrorist bombing.  As a general rule, a treaty will prevail over an inconsistent rule of customary international law.  However, if a treaty “conflicts with a peremptory norm of general international law” at the time the treaty is made, the treaty is void (Article 53)
(c)
INTERNATIONAL CUSTOM (ARTICLE 38(1)(b))

(i) "Constant and uniform usage, accepted as law": state practice and opinio juris (the conviction on the part of states that the particular practice is required as a matter of legal obligation)
*Polyukhovich v. The Commonwealth (1991) 172 CLR 501, pp 559-560 (Brennan J) (Materials, p 273)

*Victoria v. The Commonwealth (1996) 138 ALR 129 (Brennan CJ, Toohey, Gaudron, McHugh and Gummow JJ) (Materials, p 231)

*Flores v. Southern Peru Copper Corp 43 ILM 196 (2004) (Supplementary Materials)

(ii) Evidence of state practice: municipal legislation and judicial decisions; statements of government policy; voting support for resolutions of international organizations

(iii) Onus of proof of customary international law

Exclusive jurisdiction of the flag state on the high seas?

“International law governs relations between independent states.  The rules of law binding upon states therefore emanate from their own free will as expressed in conventions or by usages generally accepted as expressing principles of law. … Restrictions upon the independence of states cannot therefore be presumed.”

*"Lotus"  Ann Digest 1927-1928, Case No 98, p 153 (Materials, p 232)

Nuclear weapons “permitted” or “prohibited”?
*Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, ICJ Reports 1996, p 226 (Materials, p 238)

(iv) Local or regional custom (e.g. as between Latin American states or the member states of the European Union)
Asylum Case (Colombia v. Peru), Judgment, ICJ Reports, 1950, p 266 (Harris, p 18)
R (on the application of Al-Saadoon) v. Secretary of State for Defence [2010] 1 All ER 271
(v)
The persistent objector
“Existing and firmly established customary norms are, of course, binding on all States.  It is, however, broadly accepted, that a State which from an early stage of the formation of a new rule of customary law has consistently and clearly objected to the new rule, would, as a “persistent objector”, not be bound by the rule, even after it has matured into customary law.”  

Meron, “International Law in the Age of Human Rights”, Recueil des Cours, volume 301 (2003), page 9 

Anglo-Norwegian Fisheries Case (UK v. Norway), Judgment, ICJ Reports 1951,


p 116 (Harris, p 327)

(vi)
Opinio juris
“Not only must the facts concerned amount to a settled practice, but they must also be such, or be carried out in such a way, as to be evidence of a belief that this practice is rendered obligatory by the existence of a rule of law requiring it.  The States concerned must therefore feel that they are conforming to what amounts to a legal obligation.  The frequency, or even habitual character of the acts is not in itself enough.  There are many international acts, e.g. in the field of ceremonial and protocol which are performed almost invariably, but which are motivated only by considerations of courtesy or tradition, and not by any sense of legal duty.” 

North Sea Continental Shelf Cases (FRG v. Denmark; FRG v. The Netherlands), Judgment, ICJ Reports 1969, p 3 (Harris, p 21)
(d)
OTHER SOURCES 

(i) Article 38(1)(c).  General principles of municipal law “where these are applicable to international relations” as a reserve source of public international law e.g. estoppel, res judicata, prescription, competency of a court to rule on its own jurisdiction, equity (considerations of fairness and reasonableness)

(ii) Article 38(1)(d).  Judicial decisions (municipal and international) and academic writings (“subsidiary means for the determination of rules of law”)

“[S]ubject to the binding force of decisions of the Tribunal’s Appeals Chamber upon the Trial Chambers, the International Tribunal cannot uphold the doctrine of binding precedent (stare decisis) adhered to in common law countries.  Indeed, this doctrine among other things presupposes to a certain degree a hierarchical judicial system.  Such a hierarchical system is lacking in the international community.  Clearly, judicial precedent is not a distinct source of law in international criminal adjudication.”

Prosecutor v. Kupreskic Case No IT-95-16-T (2000), International Criminal Tribunal for the Former Yugoslavia (Judge Antonio Cassese, presiding, Judge Richard May, Judge Florence Mumba) 

(iii)
United Nations General Assembly resolutions as evidence of customary international law e.g. unanimous 1946 GA resolution affirming “the principles of international law recognized in the Charter of the Nuremberg Tribunal and the judgment of the Tribunal”; unanimous 1963 GA resolution declaring the legal principles governing the activities of states in the exploration and use of outer space; compare 1974 GA economic rights and duties of states resolution addressing the issue of the expropriation of foreign owned property: “a political rather than a legal declaration” (Texaco) opposed by major capital exporting states although receiving overwhelming majority support 
 Texaco Overseas Petroleum Co v. Libya 53 ILR 389 (1977) (Harris, p 494)

3.
PUBLIC INTERNATIONAL LAW AND MUNICIPAL LAW


Harris, ch 3

(a) PRACTICAL PROBLEMS AND THEORETICAL CONSIDERATIONS

(i) The distinct fields of operation of public international law and municipal law.  The primacy of public international law in the international legal system and municipal law in the municipal legal system (“dualism”).  Conduct lawful under public international law but in breach of municipal law and vice versa?
(ii) Municipal law (state practice) as evidence of customary international law.  General principles of municipal law as a source of public international law

(iii) Deficiencies in municipal law/illegality under municipal law as non-excuses for failure by a state to perform its international obligations.  A general duty of states to bring municipal law into conformity with international obligations
“[T]he government of Her Britannic Majesty cannot justify itself for a failure in due diligence [in the discharge of Great Britain’s obligations as a neutral state during the American Civil War to prevent the construction of Confederate warships in British shipyards] on the plea of insufficiency of the legal means of action which it possessed… .”

The Alabama Arbitration (United States – Great Britain) (1872)


 Moore, International Arbitrations, vol 1, p 653


*Arbitration between Sandline International and Papua New Guinea 117 ILR 552 (1998) (Materials, p 239A)

(b)
CUSTOMARY INTERNATIONAL LAW IN MUNICIPAL LAW


*“Public international law and municipal law: some judicial (and extra-judicial) observations” (Materials, p 240)

(i) Incorporation or transformation?  According to the doctrine of incorporation, customary international law automatically becomes part of municipal law (“part of the law of the land” in the words of Sir William Blackstone writing in 1809) except where the relevant rule of customary international law is inconsistent with a municipal statute or a declared rule of the common law.  According to the doctrine of transformation, a rule of customary international law becomes a part of municipal law only when it is accepted as such by a municipal statute or in a decided case declaring the common law 
“International law is not as such part of the law of Australia … but a universally recognised principle of international law would be applied by our courts.”

Chow Hung Ching v. R (1948) 77 CLR 449 per Latham CJ

The case of the Franconia

*R v. Keyn (1876) 2 ExD 63 (Cockburn CJ) (Materials, p 242A)


*Harris v. Owners of the Steamship Franconia (1877) 2 CPD 173 (Supplementary Materials)
Lord Atkin’s Delphic statement

 Chung Chi Cheung v. R [1939] AC 160 (Lord Atkin) (see Materials, p 240)

Customary international law in the United States

* The Paquete Habana 175 US 677 (1900) (Supplementary Materials)

Crimes under customary international law
State torture


*R v. Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte  (No 3) [1999] 2 All ER 97 (Lord Millett dissenting in part) (Materials, p 243)
Genocide

*Nulyarimma v. Thompson (1999) 165 ALR 621 (Wilcox and Whitlam JJ; Merkel J dissenting in part) (Materials, p 245)
Aggression

*R v. Jones [2006] 2 All ER 741 (Materials, p 247A)

(ii)
Construction of statutes and the presumption of consistency with customary international law; rebuttal of this presumption by clear and unambiguous statutory language

Trawling in the Moray Firth

* Mortensen v. Peters (1906) 14 Scots LTR 227 (Supplementary Materials)
Aliens service regulations
“It is a rule of construction that, unless a contrary intention appear, general words occurring in a statute are to be read subject to the established rules of international law and not as intended to apply to persons or subjects which, according to those rules, a national law of the kind in question ought not to include.”

Polites v. The Commonwealth (1945) 70 CLR 60 per Dixon J

Scope of foreign state immunity legislation

“Where, as here, an Australian statute [the Foreign States Immunities Act 1985 (Com)] applies to circumstances to which international law applies, an Australian court must apply the local statute in accordance with its terms, even if doing so may conflict with a principle of international law.  The court applies all principles of statutory interpretation, including the principle that, where permissible, the court will seek to give effect to Australia’s international obligations, including rules of customary international law.”

*Zhang v. Zemin [2010] NSWCA 255 (Supplementary Materials)

        per Spigelman CJ
(c)
TREATIES AND RESOLUTIONS OF INTERNATIONAL ORGANISATIONS IN MUNICIPAL LAW

(i)
Some constitutional considerations.  The exclusive power of the executive government of the Commonwealth to make treaties binding on Australia in public international law.  Extensive competence of the Commonwealth parliament under the external affairs power (Constitution s 51 (xxix)) to implement treaties by legislation; “a law with respect to a matter which is territorially outside Australia is a law with respect to ‘External affairs’ ” even if the treaty being implemented by that law is unlawful under public international law (Horta)
 Horta v. The Commonwealth (1994) 181 CLR 183

(ii) Treaties: the requirement of enabling or implementing legislation

“[I]n our constitutional system treaties are matters for the Executive, involving the exercise of prerogative power, whereas it is for Parliament, and not for the Executive, to make or alter municipal law.”

Simsek v. Minister for Immigration and Ethnic Affairs (1982) 148 CLR 636 per Stephen J

“International treaties (even those which Australia ratifies or signs) are not, as such, part of Australian domestic law.”

Young v. Registrar, Court of Appeal (No 3) (1993) 32 NSWLR 262 per Kirby P


*The Parlement Belge (1879) 4 PD 129 (Sir Robert Phillimore); (1880) 5 PD 197 (English Court of Appeal) (Materials, p 248)
(iii) Query exceptional cases where enabling or implementing legislation is not required e.g. treaties delimiting the international maritime boundary or terminating a state of war

Post Office v. Estuary Radio [1967] 2 QB 740
(iv) United Nations Security Council resolutions: the requirement of enabling or implementing legislation
“The Members of the United Nations agree to accept and carry out the decisions of the Security Council in accordance with the present Charter.”

Charter of the United Nations 1945, Article 25


 Bradley v. The Commonwealth (1973) 128 CLR 557


 Charter of the United Nations Amendment Act 1993 (Com) (which amended the Charter of the United Nations Act 1945 (Com) and authorises the making of regulations to give effect to UNSC sanctions resolutions)


 International War Crimes Tribunals Act 1995 (Com) (which provides the legislative basis for cooperation by Australia with the ICTY and ICTR established by UNSC Resolutions 827 and 955 in 1993 and 1994 respectively); note by Anderson, (1996) 7 PLR 138

(d)
ACT OF STATE AND PRINCIPLE OF NON-JUSTICIABILITY 

(i) Foreign act of state doctrine: as a general principle, in proceedings in an Australian court there may not be challenged the validity of an act done by a foreign state in a sovereign capacity in its own territory e.g. the expropriation of foreign owned property.  Non-application of the foreign act of state doctrine where the act of state constitutes a serious breach of public international law e.g. a war crime 
“Every State is bound to respect the independence of every other sovereign State, and the courts of one country will not sit in judgment on the acts of the government of another done within its own territory.”

Underhill v. Hernandez 168 US 250 (1897) per Fuller CJ


*Princess Paley Olga v. Weisz [1929] 1 KB 718 (Supplementary Materials)


*Banco Nacional de Cuba v. Sabbatino 376 US 398 (1964) (Supplementary Materials)


*Glen v. Club Méditerranée 450 F 3d 1251 (2006) (Supplementary Materials)

* Hicks v. Ruddock (2007) 156 FCR 574 (Supplementary Materials)

* Habib v. Commonwealth of Australia (2010) 183 FCR 62 (Supplementary Materials)
(ii) Domestic act of state doctrine: as a principle of constitutional law, the validity of acts of the Crown  (the executive government of the Commonwealth) performed abroad in the conduct of foreign affairs may not be challenged in a municipal court e.g. recognition by Australia of Indonesian sovereignty over East Timor in 1979 (compare Horta); the annexation of the east coast of Australia in 1770 by Lieutenant James Cook on behalf of the British crown (Coe); Australia’s claim to sovereignty over the Australian Antarctic Territory (Humane Society); and Commander Denman’s destruction of Spanish-owned slave trading facilities in west Africa in 1840 in the course of suppressing the slave trade under orders of the British crown (Buron v. Denman)
Coe v. Commonwealth of Australia (1979) 24 ALR 118 (Gibbs J; Jacobs J)

Humane Society International v. Kyodo Senpaku Kaisha [2008] FCA 3 (Allsop J)

Buron v. Denman (1848) 154 ER 450

(iii) Non-justiciability of transactions of sovereign states on the plane of public international law e.g. the rights and obligations inter se of sovereign states under treaty or customary international law 

“It is axiomatic that municipal courts have not and cannot have the competence to adjudicate upon or to enforce the rights arising out of transactions entered into by independent sovereign states between themselves on the plane of international law.”

J H Rayner (Mincing Lane) v. Department of Trade and Industry [1990] 2 AC 418 per Lord Oliver of Aylmerton

(iv) Exclusion (non-recognition) of foreign law enacted in the context of serious breach of public international law 


*Kuwait Airways Corp v. Iraqi Airways Co (Nos 4 and 5) [2002] 2 AC 883 (Supplementary Materials)

4.
STATE JURISDICTION

 Harris, ch 6 (pp 227-257)

“State jurisdiction is the power of a state under international law to govern persons and property by its municipal law.”

D J Harris, Cases and Materials on International Law, 6th edn, 
2004, p 265

(a)
CIVIL JURISDICTION

“[T]here is a tendency among writers to leave questions of jurisdiction in civil matters to the realm of conflict of laws or private international law.”

Philip C Jessup, Transnational Law, 1956, p 63


*Akehurst, "Jurisdiction in international law", (1972-73) 46 Br Year Bk


 of Int L 145,  170-177 (Materials, p 250)

(i) State practice: extensive assertion of extra-territorial jurisdiction and jurisdiction based on the defendant’s transient presence; an absence of diplomatic protest, “the acid test of the limits of jurisdiction in international law”, in matters of civil jurisdiction
(ii) Immunities from civil jurisdiction derived from public international law (diplomatic, consular and foreign state immunity)
(b)
CRIMINAL JURISDICTION

(i) An obligation to prosecute or extradite?  The five bases of jurisdiction in state practice. The concurrent jurisdiction of several states; double jeopardy
*Aerial incident at Lockerbie (Libya v. United States) 31 ILM 662 (1992) (Materials, p 258)

*Convention for the Suppression of Unlawful Seizure of Aircraft 1970, 10 ILM 133 (1971), Articles 1, 2, 4, 7, 8 (Materials, p 259)

*Criminal Code Amendment (Suppression of Terrorist Bombings) Act 2002 (Com) (Materials, p 260A)

(ii) Territorial principle: an element of the offence committed within state territory; subjective (where the criminal act commenced) and objective (where the criminal act was completed or has an effect) territorial principles

*Crimes Act 1900 (NSW) ss 10A(2), 10B(1), 10C (Materials, p 261)

*"Lotus" Ann Digest 1927-1928, Case No 98, p 153 (Materials, p 232)

*R v. Turnbull; ex parte Petroff (1971) 17 FLR 438 (Materials, p 261A)

*R v. Disun; R v. Nurdin (2003) 27 WAR 146 (Materials, p 261B)

*R v. Anderson (1868) 11 Cox Crim Cases 198 (Supplementary Materials)
(iii) Nationality principle: the jurisdictional competence of the national state of the offender

Crimes at sea

Australian criminal law (in particular, the substantive criminal law of the Jervis Bay Territory) applies at sea outside Australian territory to a criminal act on an Australian registered ship and to a criminal act committed by an Australian citizen (other than a member of the crew) on a foreign ship.

Crimes at Sea Act 2000 (Com)

R v. Kelly [1982] AC 665 (English criminal jurisdiction under the Merchant Shipping Act 1894 (UK) where a British passenger caused criminal damage on a Danish registered ship on the high seas)

Aircraft hijacking

“A person who hijacks an aircraft is guilty of an indictable offence if:

(a) the hijacking is committed outside Australia; and

(b) the person who commits the hijacking is an Australian citizen; … .”

Crimes (Aviation) Act 1991 (Com) s 13(2)

Incursions into foreign states

*Crimes (Foreign Incursions and Recruitment) Act 1978 (Com) ss 6, 7 (as amended by the Anti-terrorism Act 2004 (Com) and the Anti-terrorism Act (No 2) 2005 (Com)) (Materials, p 261D)

Sex offences against children outside Australia

 Piotrowicz, “Child sex tourism and extra-territorial jurisdiction”, (1997) 
71 ALJ 108

 Crimes Act 1914 (Com) Pt IIIA – “Child Sex Tourism” (inserted by the Crimes (Child Sex Tourism) Amendment Act 1994 (Com))


*XYZ v. The Commonwealth (2006) 227 ALR 495 (Gleeson CJ; Kirby J) (Supplementary Materials)

(iv)
Protective (security) principle: offences injurious to state security/governmental functions or the “vital interests” of the state e.g. conspiracy to overthrow the government of the state by force or to counterfeit its currency outside state territory 
Treason
“No principle of comity demands that a state should ignore the crime of treason committed against it outside its territory.  On the contrary a proper regard for its own security requires that all those who commit that crime, whether they commit it within or outside the realm should be amenable to its laws.”

Joyce v. DPP [1946] AC 347 per Lord Jowitt LC

*R v. Casement [1917] 1 KB 98 (Supplementary Materials)

Genocide of the Jewish people
*A-G (Israel) v. Eichmann 36 ILR 5 (1961) (Materials, p 262)

Conspiracy to murder government agents

 United States v. Benitez 741 F 2d 1312 (1984) (US Court of Appeals, 11th Circuit) (attempted murder of two US federal agents engaged in an intelligence gathering operation in Colombia: a crime which had “a potentially adverse effect upon the security or governmental functions of the nation”)
(v)
Universality principle: crimes against public international law
Piracy jure gentium

*“A note about piracy jure gentium” (Supplementary Materials)

Harris, ch 7 (pp 381-384)

In re Piracy Jure Gentium [1934] AC 586


*UN Convention on the Law of the Sea 1982, ATS, 1994 No 31, Articles 101, 105 (Materials, p 270) 


 Crimes Act 1914 (Com) Pt IV – “Piracy” (inserted by the Crimes Legislation Amendment Act 1992 (Com))

Santa Maria and Achille Lauro incidents 
“The definition of piracy is rather narrow, as it includes only action on the high seas and only action undertaken by one ship against another ship.  So forms of violence conducted in the territorial sea as well as without the involvement of two ships, such as, for instance, the violent taking of control of a ship by members of its crew or passengers, even when the follow-up consists of holding to ransom the ship and its crew and passengers, are not included.  Correctly, the taking of control by hijackers embarked as passengers on the Portuguese ship Santa Maria in 1961 and on the Italian cruise ship Achille Lauro in 1985, which had extensive press coverage, were not considered to be piracy.”

 Treves, “Piracy, law of the sea, and use of force: Developments

 off the coast of Somalia”, (2009) 20 European Journal

 of International Law 399
*“Santa Maria” incident (Supplementary Materials)


*“Achille Lauro incident” (Supplementary Materials) 


Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation 1988, 27 ILM 668 (1988)


 Crimes (Ships and Fixed Platforms) Act 1992 (Com)
United States v. Shi 525 F 3d 709 (2008)
Aircraft hijacking

“Aircraft hijacking may well be one of the few crimes so clearly condemned under the law of nations that states may assert universal jurisdiction to bring offenders to justice, even when the state has no territorial connection to the hijacking and its citizens are not involved.”

United States v. Fawaz Yunis 30 ILM 403 (1991) (US Court of Appeals for the District of Columbia) (Harris, p 239)

*Convention for the Suppression of Unlawful Seizure of Aircraft 1970, 10 ILM 133 (1971) (Materials, p 259)


 Crimes (Aviation) Act 1991 (Com) (which replaced the Crimes (Hijacking of Aircraft) Act 1972 (Com))

State torture

 Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment 1984, ATS, 1989 No 21


 Criminal Code Act 1995 (Com) Division 274 – “Torture”, replacing the Crimes (Torture) Act 1988 (Com) (which came into effect on 14 Feb 1989) (see Materials, p 294)

War crimes and crimes against humanity

Definition and context 

*International Military Tribunal (Nuremberg) 41 AJIL 172 (1947) (Materials,
p 216)


*Polyukhovich v. The Commonwealth (1991) 172 CLR 501 (Materials, p 273)


*UNSC Resolution 955 (1994): Statute of the International Tribunal for Rwanda, 33 ILM 1598 (1994), Article 3 (Materials, p 224)


*Re W97/164 and Minister for Immigration and Multicultural Affairs (1998)
27 AAR 482 (Materials, p 278)


*Sryyy v. Minister for Immigration and Multicultural and Indigenous Affairs (2005) 220 ALR 394 (see Materials, p 278A)


*The Prosecutor v. Paul Bisengimana Case No ICTR-00-60-T (2006) (see Materials, p 278A)

Statutory vesting of universal jurisdiction

 War Crimes Act 1945 (Com) (as amended by the War Crimes Amendment Act 1988 (Com) and limited in its scope of operation to the period of the Second World War)


 Geneva Conventions Act 1957 (Com) Part II (providing for punishment of “grave breaches”, committed by any person “in Australia or elsewhere”, of the four Geneva Conventions 1949 committed during international armed conflict e.g. “wilful killing, torture or inhuman treatment” of prisoners of war, which is a grave breach of Article 130 of Geneva Convention (III) Relative to the Treatment of Prisoners of War 1949.  Part II repealed with effect from 1 July 2002 but without affecting grave breaches committed before that date)


 Criminal Code Act 1995 (Com) ss 268.8-268.23 (crimes against humanity), 268.24-268.101 (war crimes, including war crimes committed during internal armed conflict as well as “grave breaches” of the four Geneva Conventions 1949 committed during international armed conflict) (inserted by the International Criminal Court (Consequential Amendments) Act 2002 (Com) with effect from 1 July 2002)

Genocide

Definition and context 

*Convention on the Prevention and Punishment of the Crime of Genocide 1948, 78 UNTS 277, Articles I-IX (Materials, p 279)


 Genocide Convention Act 1949 (Com)
Statutory vesting of universal jurisdiction

 Criminal Code Act 1995 (Com) ss 268.3-268.7 (inserted by the International Criminal Court (Consequential Amendments) Act 2002 (Com) with effect from 1 July 2002)

Nazi and Nazi Collaborators (Punishment) Law 1950 (Israel) 

*A-G (Israel) v. Eichmann 36 ILR 5 (1961) (Materials, p 262)

(vi)
Illegally obtained custody of fugitive offenders e.g. by forcible abduction in a foreign state; an abuse of process in municipal law?; effect under customary international law?
*A-G (Israel) v. Eichmann 36 ILR 5 (1961) (Materials, p 262)

 Levinge v. Director of Custodial Services (1987) 9 NSWLR 546

*United States v. Alvarez-Machain 31 ILM 900 (1992); Australian reaction: 14 Aust Year Bk of Int L 420 (1993) (Materials, p 282)
*The Prosecutor v. Dragan Nikolić Case No IT-94-2-AR73(2003) (Materials, p 283A)

(vii)
Passive personality (passive nationality) principle: the jurisdictional competence of the national state of the victim

Manslaughter
*"Lotus" Ann Digest 1927-1928, Case No 98, p 153 (Materials, p 232)

Conspiracy to murder
 United States v. Benitez 741 F 2d 1312 (1984) (US Court of Appeals 11th Circuit)
Hostage taking
 United States v. Fawaz Yunis 30 ILM 403 (1991) (US Court of Appeals for the District of Columbia) (Harris, p 239)
Offences against Australians
*Criminal Code Act 1995 (Com) Division 104 – “Harming Australians” (inserted by the Criminal Code Amendment (Offences against Australians) Act 2002 (Com)) (murder, manslaughter, intentionally/recklessly causing serious harm to an Australian citizen or resident by conduct engaged in outside Australia; with retrospective effect from 1 October 2002) (Materials, p 283E)
(viii) International Criminal Court and the primacy of national jurisdiction

Rome Statute of the International Criminal Court 1998, 2187 UNTS 90


*“State jurisdiction and the International Criminal Court: complementarity” (Materials, p 284)


 Triggs, “Implementation of the Rome Statute for the International Criminal Court: a quiet revolution in Australian law”, (2003) 25 Sydney LR 507


 International Criminal Court (Consequential Amendments) Act 2002 (Com) (amended the Criminal Code Act 1995 (Com), with effect from 1 July 2002, to create as offences under Australian law all crimes within the jurisdiction of the International Criminal Court)

5.
Immunity from JURISDICTION


 Harris, ch 6 (pp 258-320)
(a)
DIPLOMATIC IMMUNITY AND INVIOLABILITY


*Vienna Convention on Diplomatic Relations 1961, 500 UNTS 95, 
Articles 1, 3, 22, 29-32, 37, 39(1), (2), 41(1) (Materials, p 285)


 Diplomatic Privileges and Immunities Act 1967 (Com) (relevant articles of the Vienna Convention have the force of law in Australia: s 7(1))

(i) Rationale of diplomatic immunity: efficient performance of the functions of a diplomatic mission; definitions (“diplomatic agent”, “premises of the mission”) (Article 1); diplomatic functions e.g. representing the sending state in the receiving state (Article 3); the objective of diplomatic immunity is to benefit the sending state, not the individual diplomatic agent as such - waiver by the sending state (Article 32); residual, i.e. continuing, immunity for acts performed in the exercise of diplomatic functions (Article 39(2)); no immunity from jurisdiction of the sending state (Article 31(4)); procedural immunity, not immunity from legal liability
“It is elementary law that diplomatic immunity is not immunity from legal liability but immunity from suit.”

Empson v. Smith [1966] 1 QB 426 per Diplock LJ
*Dickinson v. Del Solar [1930] 1 KB 376 (Lord Hewart CJ) (Supplementary Materials)
*“Waiver of Georgian diplomat’s immunity from criminal prosecution”, 93 AJIL 485 (1999) (Materials, p 288)
(ii)
Diplomatic inviolability: premises of the mission (Article 22(1)); special duty of protection of premises of the mission (Article 22(2)); private residence of a diplomatic agent (Article 30); personal inviolability of a diplomatic agent (not liable to any form of arrest or detention) and the receiving state’s duty of protection (Article 29)

United States Diplomatic and Consular Staff in Tehran Case (United States v. Iran) Judgment, ICJ Reports 1980, p 3 (Harris, p 312)

*Statement by the acting Minister for Foreign Affairs and Trade, 6 April 1992, Attack on Iranian Embassy in Canberra, 14 Aust Year Bk of Int L 568 (1993) (Materials, p 290)


 Crimes (Internationally Protected Persons) Act 1976 (Com)

(iii)
A graduated regime of jurisdictional immunity: diplomatic agents (Article 31(1)); members of the family of diplomatic agents (Article 37(1)); administrative and technical staff and family members (Article 37(2)); service staff and private servants (Article 37(3), (4), Diplomatic Privileges and Immunities Act 1967 (Com) s 11(b)); the abuse of diplomatic inviolability and immunity?


*Diplomatic Immunity Case 11 Aust Year Bk of Int L 472 (1991) (Materials,
p 292A)


*“Death of WPC Fletcher” (Supplementary Materials)

(iv) Heads and former heads of foreign state
“[T]he principle seems now well established that the sovereign equality of States does not prevent a Head of State from being prosecuted before an international criminal tribunal or court.”

Prosecutor v. Charles Taylor, Immunity from Jurisdiction, No SCSL-03-01-7, 31 May 2004 (Special Court for Sierra Leone) 
“How can it be for international law purposes an official function to do something which international law itself prohibits and criminalises?”

*R v. Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte  (No 3) [1999] 2 All ER 97 (Materials, p 294) per Lord Browne-Wilkinson


*“Immunity from jurisdiction.  Heads and former heads of foreign state” (Materials, p 293)


*Gaddafi 125 ILR 490 (2001) (Supplementary Materials)


*Foreign States Immunities Act 1985 (Com) ss 3(3)(b), 36 (Materials, p 305)


*Vienna Convention on Diplomatic Relations 1961, 500 UNTS 95, Article 39(2) (Materials, p 285)


*Thor Shipping v. The Ship “Al Duhail” [2008] FCA 1842  (Supplementary Materials)

(v) Ministers for foreign affairs; other ministers of state?

*Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), ICJ, 14 February 2002 (Materials, p 294B)


*Re Mofaz 128 ILR 709 (2004) (see Materials, p 294F)


*Re Bo Xilai 128 ILR 713 (2005) (see Materials, p 294G)

(b)
CONSULAR IMMUNITY AND INVIOLABILITY


*Vienna Convention on Consular Relations 1963, 596 UNTS 261, 
Articles 1, 5, 31, 40, 41, 43, 45, 53, 55(1), (2), 56 (Materials, p 295)


 Consular Privileges and Immunities Act 1972 (Com) (relevant articles of the Vienna Convention have the force of law in Australia: s 5(1))

(i) Rationale of consular immunity: “the efficient performance of functions by consular posts” (Preamble)

(ii) Diplomatic and consular functions compared: the role of diplomatic agents as representatives of the sending state; the role of consular officers as officials of the sending state; consular functions (Article 5) e.g. protecting in the receiving state the interests of the sending state within the limits permitted by international law (para (a)); issuing passports to nationals of the sending state (para (d)); helping and assisting nationals of the sending state (para (e))
 (iii)
Definitions (“consular officer”, “consular employee”, “consular premises”) (Article 1); inviolability of consular premises and the receiving state’s special duty of protection of premises  (Article 31) and the person of a consular officer (Article 40); personal inviolability – “except in the case of a grave crime” i.e. an offence punishable by five or more years imprisonment (Article 41, Consular Privileges and Immunities Act 1972 (Com) s 5(2)(d))

(iv)
Scope of consular immunity (consular officers, consular employees): “acts performed in the exercise of consular functions” (Article 43(1)) including acts “instrumentally connected with the accomplishment of official acts” (Hesse); exception – no civil immunity in claim for damage arising from an accident caused by a vehicle, vessel or aircraft (Article 43(2)); family members, private staff (Article 53(2))

Sexual assault?

*L v. The Crown 68 ILR 175 (1977) (Materials, p 298)
Immigration advice?

*Waltier v. Thomson 189 F Supp 319 (1960) (Materials, p 304A)

Traffic offences?

*Hesse v. Prefect of Trieste 77 ILR 610 (1977) (Materials, p 304B)

(v)
Waiver of immunity (Article 45); residual, i.e. continuing, immunity for acts performed in the exercise of consular functions (Article 53)


*Kiraly v. Richards 107 ILR 101 (1993) (Materials, p 304C)

(c)
Foreign State Immunity


(i)
Sovereign equality of states (one state has no authority over another) and the historical principle of absolute immunity

*The Parlement Belge (1879) 4 PD 129 (Sir R Phillimore); (1880) 5 PD 197 (English Court of Appeal) (Materials, p 248)


 Grunfeld v. USA [1968] 3 NSWR 36 (Street J)

(ii) Principle of restrictive immunity: immunity for acts of a sovereign or governmental nature i.e. conduct “within the essential sphere of state authority” where the foreign state “has acted in exercise of its sovereign authority … [rather than] like a private person” (Claim against the Empire of Iran)

 Claim against the Empire of Iran 45 ILR 57 (1963) (Federal Constitutional Court, FRG) (contract for repair of the heating system of the Iranian embassy in Bonn, Germany; plea of foreign state immunity in respect of this “non-sovereign function” rejected) (see Harris, p 262)

 Mathews v. United States Department of Defence [1999] NSWSC 1141 (Supreme Court of New South Wales) (liability of the United States in negligence claim for personal injury suffered by a civilian party guest on a United States warship moored in Sydney harbour)

(iii)
Scheme of the Australian legislation (in force 1 April 1986), which in essence adopts the principle of restrictive immunity: “foreign state” includes a province, state or other political sub-division of a foreign state, the head of a foreign state in his or her public capacity and the executive government or part of the executive government of a foreign state, including a minister of state or foreign government official such as a police officer or prison guard in his or her public capacity (s 3(3)); the legislation does not affect diplomatic/consular immunity or inviolability (s 6); general rule – foreign state immunity from the jurisdiction of Australian courts (s 9); exceptions (ss 10-21) – commercial transactions (s 11), death/personal injury or loss/damage to tangible property caused in Australia (s 13), immovable property in Australia (s 14); no implied exceptions in respect of crimes against public international law or conduct constituting a violation of jus cogens e.g. state torture or terrorist bombing; immunity of “separate entities”, as defined in s 3, (s 22) e.g. foreign state owned corporation performing governmental functions; enforcement of judgments against commercial or immovable property of foreign state, excluding diplomatic and military property  (ss 30, 32-35); in proceedings against a foreign state, the burden is on the plaintiff to establish that the foreign state is not entitled to immunity


*Foreign States Immunities Act 1985 (Com) ss 3, 6, 9, 11, 13, 14, 22, 30, 
32-35 (Materials, p 305)
  
Pan v. Bo [2008] NSWSC 961


*Zhang v. Zemin [2010] NSWSC 255 (Supplementary Materials)


*Australian Competition and Consumer Commission v. PT Garuda Indonesia (2010) 269 ALR 98 (Supplementary Materials)

(iv)
Four illustrations

Argentine attack on Liberian tanker
*Argentine Republic v. Amerada Hess Shipping Corp 81 ILR 658 (1989) (Materials, p 310)

Shot fired from the Yugoslav consulate

*Tokic v. Government of Yugoslavia 14 Aust Year Bk of Int L 335 (1993) 
(Materials, p 311)

State torture in Kuwait and Saudi Arabia

*Al-Adsani v. Government of Kuwait 103 ILR 420 (1995) (Mantell J); affd 107 ILR 536 (1996) (CA) (Materials, p 313)


*Jones v. Ministry of Interior of the Kingdom of Saudi Arabia [2007] 1 AC 270 (Materials, p 314B)

Terrorist bombing over Lockerbie, Scotland

*Smith v. Socialist People’s Libyan Arab Jamahiriya 113 ILR 534 (1997) (Materials, p 315)

6.
State responsibility


 Harris, ch 8


*Draft Articles on Responsibility of States for Internationally Wrongful Acts, International Law Commission, 2001, Articles 1, 2, 4, 7, 10 (Materials,
p 315B)

 (a)
MISTREATMENT OF FOREIGN NATIONALS


(i)
Concept of state responsibility: liability of a state for breach of an international obligation (“international tort”), including breach of treaty (e.g. the special duty of protection in respect of diplomatic premises under the Vienna Convention) or customary international law (e.g. the excessive assertion of criminal jurisdiction over a foreign national or the unlawful expropriation of foreign owned property)


(ii)
Theory of responsibility: mistreatment of a foreign national is an injury to the national state of that person; the national state, in the exercise of diplomatic protection, as the “protector” of its citizens on the plane of public international law


(iii)
Imputability/attribution: conduct for which the state is internationally responsible; acts of the executive, legislature and judiciary at every level of government (central, provincial, local), including state organs (e.g. the judiciary) independent of executive power and the ultra vires acts of public officials acting in a public capacity.  The state also is internationally responsible for the acts of successful revolutionaries but not the acts of private individuals where there has been no dereliction of duty by the state

Unauthorised conduct of public officials

*Youmans v. Mexico 21 AJIL 571 (1927) (Materials, p 316)

Failure to account for a foreign national in custody

*Quintanilla (United Mexican States) v. USA 4 RIAA 101 (1926) (Materials, p 324)

Mob violence, unsuccessful revolutionaries
“The international standard in the case of mob violence is, perhaps, higher than in the ordinary case of an individual act, for the larger the group involved the greater the degree of official diligence that is demanded.  Also, discrimination on the part of the rioters against persons of a given nationality may fix responsibility more readily on the State than a spontaneous generation of popular excitement when damage indiscriminately results.  The reason is that popular feeling against a given nationality is presumed to have pre-existed, and special protection of persons of that nationality may be necessary.”

D P O’Connell, International Law for Students, 1971, p 389


 Evatt, "The international responsibility of states in the case of riots or mob violence.  A study of the Kalgoorlie riots case, 1934”, (1935) 9 ALJ Supplement 9 


*Home Missionary Society Claim 15 AJIL 294 (1921) (Materials, p 326)


*Asian Agricultural Products Ltd (AAPL) v. Republic of Sri Lanka 30 ILM 577 (1991) (Materials, p 328A)


*Bolivar Railway Company Case 9 RIAA 445 (1903) (Materials, p 329)


*Short v. Iran 16 Iran-USCTR 76 (1987) (Materials, p 329A)


(iv)
Standard of treatment: international minimum standard (basic human rights e.g. the right to a fair criminal trial) or national standard (sufficient if foreign nationals are treated in the same manner as nationals)?


*Neer v. Mexico 21 AJIL 555 (1927) (Materials, p 330)


(v)
Measure of damages for death claims


*Lusitania Cases 18 AJIL 361 (1924) (Supplementary Materials)

(b)
EXPROPRIATION OF FOREIGN OWNED PROPERTY


 Norton, "A law of the future or a law of the past?  Modern tribunals and the international law of expropriation", 85 AJIL 474 (1991) 

(i) Expropriation (compulsory acquisition or seizure by the state) of foreign owned property is not per se contrary to customary international law.  An international minimum standard?; “prompt, adequate and effective compensation” (the“Hull formula”
), “public purpose” related to the internal needs of the expropriating state, “non-discriminatory” i.e. not directed at nationals of a particular foreign state as such; role of UNGA resolutions and bilateral investment treaties; consistent affirmation of a “full  compensation standard” in decisions of international tribunals

“The Charter [of Economic Rights and Duties of States 1974] has a strong political and programmatic flavour and does not purport to be a declaration of pre-existing principles. …  [I]t is to be emphasised that, assuming that Article 2 of the Charter does bring about a change in the customary law, whatever this might be, the United States and its associates will not be bound since they have adopted the role of persistent objectors.”

I Brownlie, Principles of Public International Law, 7th edn, 2008 p 542

*UNGA Resolution 1803 (XVII):  Permanent Sovereignty over Natural Resources 1962, Article 4 (Materials, p 337)


*UNGA Resolution 3281 (XXIX): Charter of Economic Rights and Duties of States 1974, Article 2(2)(c) (Materials, p 337)


*Australia-Socialist Republic of Vietnam:  Agreement on the Reciprocal Promotion and Protection of Investments 1991, 30 ILM 1064 (1991), Article 7 (Materials, p 338)

(ii) What constitutes expropriation?: deemed or disguised expropriation (e.g. the appointment of a government official as “temporary manager” of a foreign owned business, as in Starrett Housing) where the legal title to the property is not affected; what is "property"?: tangible (land, goods) and intangible (shares, patents, contractual rights) property, including “any right which can be the object of a commercial transaction” (Amoco International Finance); discrimination (expropriation aimed at nationals of a particular state as such e.g. expropriation of United States owned property in Cuba in 1960); public purpose (economic or political objective of the government e.g. nationalization of the Iranian oil industry in 1980); lawful and unlawful expropriation and the measure of compensation: compensation for unlawful expropriation includes loss of profits as well as the value of the expropriated property

Appointment of a “temporary manager”

 Starrett Housing Corp v. Iran 4 Iran-USCTR 122 (1983) (Harris, p 477)
Nullification of contractual rights


 Amoco International Finance Corp v. Iran 15 Iran-USCTR 189 (1987) (Harris, p 481) 

(iii) A private international law perspective on expropriation.  Contrary to Australian public policy to recognize an unlawful expropriation?
*Princess Paley Olga v. Weisz [1929] 1 KB 718 (Supplementary Materials)

*Anglo-Iranian Oil Co v. Jaffrate (The Rose Mary) [1953] 1 WLR 246 (Supplementary Materials)
*Kuwait Airways Corp v. Iraqi Airways Co (Nos 4 and 5) [2002] 2 AC 883 (Supplementary Materials)

(c)
DIPLOMATIC PROTECTION, NATIONALITY OF CLAIMS AND EXHAUSTION OF LOCAL REMEDIES

(i) Concept of diplomatic protection (diplomatic action or legal proceedings taken by a state, in its discretion, in respect of the mistreatment of the person or expropriation of the property of one of its nationals by another state in breach of public international law)

"It is an elementary principle of international law that a State is entitled to protect its subjects, when injured by acts contrary to international law committed by another State...  By taking up the case of one of its subjects and by resorting to diplomatic action or international judicial proceedings on his behalf, a State is in reality asserting its own rights – its right to ensure, in the person of its subjects, respect for the rules of international law."

Mavrommatis Palestine Concessions Case (Greece v. United Kingdom) PCIJ Reports, Series A, No 2 (1924) (Harris, p 565)

"[I]t is the bond of nationality between the State and the individual which alone confers upon the State the right of diplomatic protection …"

Panevezys-Saldutiskis Railway Case (Estonia v. Lithuania) PCIJ Reports, Series A/B, No 76 (1939) (Harris, p 504)


*Abbasi v. Secretary of State for Foreign and Commonwealth Affairs [2002] EWCA Civ 1598 (Supplementary Materials)


*Hicks v. Ruddock (2007) 156 FCR 574 (Supplementary Materials)


(ii)
Individuals:  the genuine connection or “bond of attachment” requirement for the admissibility of an international claim by the national state.  Nationality of the claimant state must have existed at the date of the wrong and continuously until the date of claim

*Nottebohm, Second Phase, Judgment, ICJ Reports 1955, p 4 (Materials, p 339)


(iii)
Dual nationality: nationality of the claimant and respondent states  -  as a general rule, one national state has no standing to make an international claim against the other national state (Canevaro); exception - “the rule of dominant and effective nationality” i.e. one national state may make an international claim against the other national state where the claimant state is the effective nationality (Mergé; Iran-United States, Case No A/18); nationality of the claimant state and a state other than the respondent state - no bar to admissibility of an international claim (Salem)

 Canevaro Case (Italy v. Peru) 11 RIAA 397 (1912) 

 Mergé Claim (USA v. Italy) 22 ILR 443 (1955) 

 Iran-United States, Case No A/18 5 Iran-USCTR 251 (1984)
 
 Salem Case (Egypt v. USA) 2 RIAA 1161 (1932) 
(iv) Corporations and shareholders: standing of the state of incorporation as the national state of a corporation; query standing of the state of nationality of the shareholders in respect of injury done to the corporation - where the corporation is in liquidation (defunct) or injury was done to the corporation by the state of incorporation; standing of the state of nationality of the shareholders in respect of injury to the shareholders’ legal rights e.g. the right to receive a dividend

*Barcelona Traction, Light and Power Company, Second Phase, Judgment, ICJ Reports 1970, p 3 (Materials, p 345)


Case concerning Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo), Preliminary Objections, ICJ, 24 May 2007 (Harris, p 525)
(v) Exhaustion of local remedies (including all possibilities of appeal and the use of all available procedural facilities) - except in respect of direct injury to the claimant state (e.g. shooting down of a state owned aircraft or violation of diplomatic premises) or where local remedies are obviously ineffective or futile (e.g. foreign expropriatory legislation which precludes access to judicial or administrative remedies)
 “It is the whole system of legal protection, as provided by municipal law, which must have been put to the test before a State, as the protector of its nationals, can prosecute the claim on the international plane.”

Ambatielos Arbitration (Greece v. United Kingdom) 23 ILR 306 (1956) 

“[F]or an international claim to be admissible, it is sufficient if the essence of the claim has been brought before the competent tribunals and pursued as far as permitted by local law and procedures, and without success.”

Elettronica Sicula SpA (ELSI), Judgment, ICJ Reports 1989,
p 15

VII.
REVISION QUESTIONS
The bold headings are an indication of the principal topic or topics you should consider in relation to each question.  Issues arising in other topics in the course may also require consideration.  

Scope of public international law

Question 1

With reference to particular examples, discuss the status of individuals and other non-state entities or actors in public international law.
Sources of public international law

Question 2

Explain the role of state consent as the “source” of the rules of public international law.

Public international law and municipal law
Question 3
In Commercial and Estates Co of Egypt v. Board of Trade [1925] 1 KB 271 Atkin LJ said:


International law as such can confer no rights cognisable in the municipal courts.  It is only in so far as the rules of international law are recognised as included in the rules of municipal law that they are allowed in municipal courts to give rise to rights and obligations.

Does Atkin LJ's statement accurately reflect the relationship between public international law and Australian law?

State jurisdiction

Question 4

Rivard v. United States 375 F 2d 882 (1967) concerned the prosecution in the United States of Canadian nationals who had conspired outside the United States to import heroin into the United States.  Dyer, Circuit Judge, in considering whether the courts of the United States had jurisdiction over the alleged offenders, observed (at p 885):

The law of nations [public international law] permits the exercise of criminal jurisdiction by a nation under five general principles.  They are the territorial, national, protective, universality, and passive personality principles.

Discuss this observation.  By reference to which of the “five general principles” might the courts of the United States have jurisdiction in a case such as Rivard v. United States?

State jurisdiction and immunity from jurisdiction

Question 5

During a military dictatorship in a foreign state thousands of persons suspected of being pro-democracy supporters were murdered by government military forces under the command of General Jorge Ubico.  Almost all the murdered persons were members of a religious minority.  Three of the murdered persons were residents of Australia who were visiting relatives in the foreign state.

In the process of transition from military dictatorship to democracy which is now taking place in the foreign state, General Ubico recently was appointed Minister for Fisheries and presently is on a private (trout fishing) visit to New South Wales.  In the Australian media and the federal parliament demands are being made that General Ubico be “brought to justice” in Australia for the murders committed by the forces under his command during the military dictatorship.

You are a legal adviser to the Australian government.  Prepare a statement explaining the legal issues relevant to whether General Ubico is subject to Australian criminal jurisdiction in the circumstances of this case.  In preparing your statement, you are aware that there is a treaty between the foreign state and Australia which provides that a minister of one state who is present for any purpose in the territory of the other state is entitled to the same immunity from jurisdiction as a person who is for the time being the head of a foreign state.

Immunity from jurisdiction

Question 6
Electra is a consular officer at the consulate in Sydney of a foreign state.  On returning by car to her residence (which adjoins the consular premises) after attending an official reception, Electra encountered a small crowd of demonstrators in the street peacefully protesting about the suppression of civil liberties in the foreign state.  Electra decided to give the demonstrators a fright by driving towards them at speed.  Her car hit one of the demonstrators, Henry, causing him personal injuries.  Electa did not stop after this incident but parked her car in the garage of her residence and took refuge in the consular premises.

The New South Wales police wish to arrest Electra and charge her with dangerous driving occasioning grievous bodily injury.  The police also wish to inspect her car.  Henry wishes to bring proceedings for damages in respect of his personal injuries against Electra and the foreign state (on the basis that the foreign state is vicariously liable for Electra's conduct).  The only asset of the foreign state in Australia is a bank account used for meeting the running expenses of the consulate.

Advise Electra and the foreign state of the legal principles (within the scope of this course) relevant to:

(a)
the action proposed by the New South Wales police, and

(b)
Henry's proposed proceedings.

What would your advice be if, at the time of the incident giving rise to Henry's personal injuries, Electra was the daughter of a diplomatic agent accredited to the diplomatic mission of the foreign state in Australia and the incident happened as Electra was returning by car to her parents' residence after a holiday?

State responsibility

Question 7

In the Indonesian province of Aceh, an ethnic-based separatist movement, the Free Aceh Movement, is seeking to establish the independence of Aceh from Indonesia.  Attempts by the Indonesian army to suppress this movement by force have been accompanied by human rights abuses, including the summary execution of local unarmed civilians.  Against this background, the following report was published in The Sydney Morning Herald on 6 June 2003.

German tourist in Aceh killed by military
Indonesian politicians and military commanders were last night struggling to contain damaging fallout after soldiers in Aceh attacked two German tourists on a cycling holiday, killing a man and shooting his wife in the leg.  

Indonesia’s top security minister, Susilo Bambang Yudhoyono, expressed deep concern and ordered an investigation into what is the latest in a series of shootings of unarmed people by soldiers in Aceh since war resumed on May 19.

The Welfare Minister, Yusuf Kalla, warned that the shooting of foreigners in Aceh “will definitely trouble us” in the same way the killing of foreigners in West Timor several years ago had reverberated around the world.

In respect of the death and injury of the German tourists referred to in this report, explain the principles of state responsibility.  What would your answer be if the death and injury of the German tourists had been caused by members of the Free Aceh Movement rather than by the Indonesian army?  
Question 8
Diaz, who was born in Pandora (a sovereign state) and acquired Pandora nationality at birth, emigrated to Australia and was granted Australian nationality.  The acquisition of Australian nationality did not affect Diaz’s Pandora nationality.

Diaz established a manufacturing business, Diaz Manufacturing, which was incorporated in New South Wales with its head office in that Australian state.  Although Diaz remained a director of Diaz Manufacturing, the share capital of the company and its ownership and control was acquired by Swedish nationals.  Diaz Manufacturing developed a market in Pandora for its goods and established a factory in Pandora for local manufacture.

A dispute arose between Australia and Sweden, on the one hand, and Pandora, on the other, concerning Pandora’s colonial occupation of adjoining territory and Australia’s and Sweden’s efforts to bring that occupation to an end by international pressure.  As a retaliatory measure, the Pandora government appointed “temporary managers” to take control of Australian and Swedish businesses in Pandora, including the factory established by Diaz Manufacturing.  The activities of the “temporary manager” of Diaz Manufacturing’s factory caused the business to become worthless.  At the same time, the “temporary manager” transferred without cost the factory’s stock of manufactured goods to Pandora Exports, a trading entity owned by the Pandora government and which carries on business in Australia.  Pandora Exports shipped this stock of manufactured goods to Australia where the goods are in storage.

Diaz travelled to Pandora to make representations to the Pandora government on behalf of Diaz Manufacturing.  While walking in the street in Pandora's capital city, Diaz was attacked and injured by persons engaged in a violent demonstration outside the premises of the Australian diplomatic mission.  Pandora security forces were present at the time of this incident but made no attempt to assist Diaz.

In respect of the events described above, identify the principles of international law relevant to (1) international claims by Australia and Sweden against Pandora, and (2) proceedings in Australia by Diaz Manufacturing against Pandora Exports to recover the stock of manufactured goods in storage in Australia or damages for their wrongful detention.

______________________________________
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�   The “Hull formula” was propounded by United States Secretary of State Cordell Hull in 1938 in the context of the expropriation of foreign owned oil fields by Mexico.
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