RESOLUTION 6/2020
6/2020 3L

COMMITTEE ON INTELLECTUAL PROPERTY AND PRIVATE
INTERNATIONAL LAW

FaiR SR A E LA R R &

The 79th Conference of the International Law Association, held in Kyoto, Japan, November
29 — December 13, 2020:

BEREWASE TI9B X2 > 820204411 A29 8B 22020 12 A 13 B 7B AXHA B
I

RECOGNIZING that the enforcement of intellectual property rights in the global context of
the information society raises new challenges to the traditional models of structuring
transactions and adjudicating international disputes;

NIR B R 2 342 B AL A P AR Sn iR F AT AR o6 5 M Ao B B S B3R R 6942 XA
T # PR 5

APPRECIATING the importance and benefits of providing legal certainty with regard to the
jurisdiction of courts and the law applicable, as well as fostering cooperation to enhance the
cross-border recognition and enforcement of judgments in civil and commercial matters
involving intellectual property claims;

A ERE B AR ER T 8 REA AN > VAR SN A iR B iR
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BELIEVING that the adoption of model provisions on the private international law aspects of
intellectual property, which may guide the interpretation and reform of national legislation and
international instruments, contributes to the building of a more reliable and predictable legal
framework;

ABAE R A XA K SR ALY B BT A kR T AR T VA4S F B K L ik Ae B BR kAR SUAF R
R EE > WA BT 25T e Ao LT M W EARAER

TAKING INTO ACCOUNT the development of international, regional and national rules, as
well as the previous efforts to draft model provisions in this field, especially those undertaken
by the American Law Institute, the European Max Planck Group on Conflicts of Laws in
Intellectual Property, the Japanese Transparency Project, and members of the Private
International Law Association of Korea and Japan;

ZRIENF - SR AE LA ENN 5 @O KEREE > LR ZATLIZAR A LT L
AR TAE > F AR EEEENS S RN D A E AR SRR RN s B K
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HAVING CONSIDERED the reports of the Committee on Intellectual Property and Private
International Law;

ZR TRt SRR ERFEER GRS

ADOPTS the Kyoto Guidelines on Intellectual Property and Private International Law annexed
to this Resolution;

BT iR SR AEFRFAERAEND > FHTFREDE ;

COMMENDS the Guidelines to organizations, States and interested groups that are working
on national, regional or international initiatives in the field, with a view to foster international
cooperation, achieve greater legal certainty and an adequate balance of all interests involved;

BAZANSEADN - REKREFEEG LR FHARMGAR - BRFH L0
AR E BR A1F 0 BTk AR A M R AT A A

REQUESTS the Secretary-General of the International Law Association to forward a copy of
this Resolution and its annex to appropriate international organizations, in particular the Hague
Conference of Private International Law and WIPO;

FHREREW AP REOGSGENERLR (LA QET B REDEFo R IR =
ALLLR) EF— I sb ik BUR ARG &) A ;

RECOMMENDS to the Executive Council that the Committee on Intellectual Property and
Private International Law, having accomplished its mandate, be dissolved.
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ANNEX
PP

Guidelines on Intellectual Property and
Private International Law (“Kyoto Guidelines™)

Faif B Fe B BRFAF AN (CRAREN])

GENERAL PROVISIONS

— R A

1. Scope of the Guidelines
LEN 2 &AL E

These Guidelines apply to civil and commercial matters involving intellectual
property rights that are connected to more than one State.

(1) KEMNERTHASARRA XFIR S HIRBEFE

These Guidelines may be applied mutatis mutandis to claims based on unfair
competition, if the matter arises from the same set of facts as relating allegations
involving intellectual property rights, and on the protection of undisclosed
information.

(2) KENBELEREE  TRERATFREL EFZF > X FAFREATHFLRN
fR R T KT A ARG RN AR o ST AER T A TR REEAS & FnIER o

2. Definitions
2. 3L

“Intellectual property right” means copyright and related rights, patent, utility
model, plant breeder’s right, industrial design, layout-design (topography) of
integrated circuits, trademark and similar rights.

(1) “Jift A 35 IR BAR KAL) ~ H A ~ SEAMA ~ M A AP H AR~ Tk
i FARRRA B (B4 BARR A

“Judgment” means any judgment rendered by a court or tribunal of any State,
irrespective of the name given by that State to the proceedings that gave rise to the
judgment or the name given to the judgment itself, such as decree, order, decision, or
writ of execution. “Judgment” also includes court-approved settlements, provisional
and protective measures, and the determination of costs or expenses by an officer of
the court.
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JURISDICTION
5] ik B R AR

Basic Forum

EKIER

3. Defendant’s Forum
3 EEIR

Unless otherwise provided for in these Guidelines, the defendant should be subject to the
jurisdiction of the courts of the State in which he or she is habitually resident. The courts'
jurisdiction shall be territorially unlimited.

BRABEMN S ANES, > MELXEEFERABRERGESE - ZXEALT > %
IR0 E EE AR AR R o

Alternative Fora

HAEIR

4. Contracts
4.5 1)

In disputes concerning intellectual property license or transfer contracts, a person may
be sued in the courts of the State for which the license is granted or the right is
transferred; the court’s jurisdiction shall be territorially limited to the State in which the
court is situated.

X T B SR AT RAE LS B 69 214 0 3T T RAEARAUR 69 B R 69 % [T T LT
B A TR B X R T ZERTAR AL -

5. Infringements
5. &R

In a case of an alleged infringement a person may be sued:

T BB EET > BF AT UL T IRR AL -



(a) In the courts of the States where the alleged infringer has acted to initiate
or further the alleged infringement; the courts' jurisdiction to award
remedies arising from those acts shall be territorially unlimited; or

(a) Pr45i% 89BN LR LR AT A B A0 RAZ AT A 30 BT 12 B 69 3% [

R TR AT LA R AAT AAE B HOF LB ERR X TR AR L RA) 5 Rh
(b) In the courts of the States where the infringement may have caused direct
substantial harm unless it could not be anticipated that the infringement

would cause that harm there; the courts' jurisdiction shall be territorially
limited to the State in which the court is situated.

(b) AZRPATATARERLELZRMEGE R XK > BIELIETUR
FZBEBATACLEZRERME ;s ZEGRNEERE I FARZAN L
R4 o

6. Statutory Remuneration for the Use of Works or Subject-Matter of
Related Rights

6. 1% FAAE Fb RAB 2 AR AR 69 20k IR

In cases concerning disputes on a statutory remuneration for the lawful use of
copyrighted works or the subject-matter of related rights, a person may be sued in the
courts of the State where the right to remuneration accrues; the court’s jurisdiction shall
be territorially limited to the State in which the court is situated.

T BA R % B F AR AR AP I o RAB K AAAF 69 R TR 2 0 AR
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7. Consolidation
SN
A plaintiff bringing an action against a defendant in a court of the State in which the

defendant is habitually resident in accordance with Guideline 3 may proceed in that court
against other defendants not habitually resident in that State if —

EHRAT R REARUS 3 RZRETAEREHZEEATRIER R RIL
Wik o RN T RIS RS F BT X E R0 Ak

.



(a) The dispute involves the same or substantially related intellectual property
rights granted for one or more States, and

() ZF W Bl — AR S AE KR TR REM AR X6 Fa il 7 AL
iR

(b) The claims against the defendant habitually resident in that State and the
other defendants are so closely connected that they should be adjudicated
together to avoid a serious risk of inconsistent judgments, and

(b) *F T 2% J& A3t R AL T % B 894 & 69 I Ko rd T A E 69 9F R 19
X ARAm b > UETEEIFREH—RBE > AL EF IR -8

FEERE > A

(c) As to each defendant not habitually resident in that State, there exists a
substantial connection between the intellectual property rights at issue and
the dispute involving that defendant.

(¢) T LAFENUF T ZEGENE > ZWEITT A9 54in =
A ) B R AR o

8. Title and Ownership
8. = A Fa B A AL

In cases concerned only with title and ownership, the court of the State where the
intellectual property right exists or for which application is pending shall have
jurisdiction.

3 FALT BRI B AR EAE > F R iR SR B AN B R R E EA T LR T

AP 6 E R EIT R FR B AR o

Other Fora
H Ak
9. Choice of Court

9. kIl 4F

The parties to a particular relationship may designate in an agreement a court to have
jurisdiction over any dispute that has arisen or may arise in connection with that



relationship. The chosen court shall have jurisdiction to decide all contractual and non-
contractual obligations and all other claims arising from that legal relationship unless the
parties express their intent to restrict the court’s jurisdiction. Such jurisdiction shall be
exclusive unless the parties have agreed otherwise.

BEAHERXAGLFZTALEWN T CEERN T4 2k &7 £ RAE T
ABAGEMFNEAETER - BREFEFTHEE TRAZERGEERGEE.RTZ
Sho BERAN T A B R LA T AN SR fESR XS UR LT RNITREFA

FHER o BB F BB LI E Y AR -

10. Submission and Appearance
10.4 % & 45 Ak e

A court shall have jurisdiction if the defendant appears and does not contest jurisdiction
in the first defense.

o RARE BRI BLRA LS —RAFFFTREEERF I WinERFAHEER -

11. Validity Claims and Related Disputes
11, A1 38 FaiR = A P 89 I 8 3 R B AR X 43X

(1) In proceedings which have as their main object the grant, registration, validity,
abandonment, or revocation of a registered intellectual property right the court of
the State of registration shall have exclusive jurisdiction.

(1) & FEZB O ARR TR T ~ EM A 2R~ 2F B EZME 7|6
4 EMBAROEREEA FBEEMR -
(2) Any other court having jurisdiction may decide on these matters when they arise in

proceedings other than those referred to in paragraph 1. However, the resulting
decision shall not have any effect on third parties.

(2) fEATHEALBA E A ETART AN ZEFRERBRECMAELE | &
Fro Z bR o422 > b T AR BRI F = F R IRA B e

12. Declaratory Actions
12. #BiAZ 3
A court may hear an action for a negative or a positive declaration on the same ground
as a corresponding action seeking substantive relief.
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13. Provisional and Protective Measures

13,11 Btk Ao £ 4P L 3 36

(1) A court having jurisdiction as to the merits of the case shall have jurisdiction to order
provisional and protective measures.

()2 TR SRR FEAEERG LR 0 LA EERE ZRIE ik Fe iR 37
EEE

(2) Other courts shall have jurisdiction to order provisional and protective measures
within their territory.

(2) HEAEIR A EHERE R LA L B A RINE B Fo b 3P 356 o

14. Scope of Injunctions

14. 22850 H

The scope of an injunction is limited by the extent of the jurisdiction of the court. In
addition, the scope shall not be broader than necessary to protect the intellectual
property rights enforced.

40 A SR ARG o N 0 FEE R EAL B AR AT R I SR S AU
BFHEE o

15. Counterclaims
15. B if

A court which has jurisdiction to determine a claim under these Guidelines shall also have
jurisdiction to determine a counterclaim arising out of the same set of facts on which the
original claim is based.

ARAB Aot I 33 S i i A R AT 4R R IR 0 b Rt 5 R A RN R A A AR R 6
F R B 3] A Y RO FHE AR o

16. Insufficient Grounds for Jurisdiction
16. & ZEARIE R Z



Insufficient grounds for exercising jurisdiction include inter alia:
EREEAURIER L adE
(a) the presence of (any) assets, physical or intellectual property, or a claim of
the defendant in a State, except when the dispute is directly related to that
asset;
(a) (EAT)H= » EWH IR F AR~ AL QR FRELT—ERA >
BRIEF G AR X
(b) the nationality of the plaintiff or the defendant;
(b) R&JAEEFH
(c) the mere residence of the plaintiff in that State;
(¢) BEAZERIE EFT
(d) the mere conduct of commercial or other activities by the defendant in that
State, except when the dispute is related to those activities;

WEMREZBRTH LTS > REFEILETNA X
(e) the mere presence of the defendant or the service of process upon the
defendant in that State; or

WAL E B R Z B ARIE R 5
(f) the completion in that State of the formalities necessary to execute an
agreement.

AZE R T PATH I b B F 4 o
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Coordination and Cooperation

Wi 5 A1k

17. Proceedings Between the Same Parties on the Same Cause of Action

17. 48 B % F AR B B — 5 0 32 By J2 AL 69 9

(1) Where proceedings between the same parties on the same cause of action are brought
in the courts of more than one State, such courts shall consider the coordination of
proceedings in the following terms:

(1) mRABR S FAZMETR —FREGES AR RO FRIBANFD > M XLk
TR AT A RV

(a)

(b)

Where the court that is not first seized has authority to suspend its
proceedings on grounds of lis pendens, it shall do so until such time as the
jurisdiction of the court first seized is established, and thereafter it shall
terminate its proceedings. A suspension may be lifted if the proceedings in
the court first seized does not proceed within a reasonable time or this court
concludes that it is not the appropriate forum to hear the dispute.

(a) Jo RIFBARILEERA B RE A LG FAFFMEF > WL
R AR ZIFINER AR A AT ENERANEER > AARZIEZ
IR L IZ IR IR G o ke R G A X AR RE S A #AT IR
RA KA L RESFELF I IF B S AR T ATRE A5 1% 2
ER S
Where the court that is not first seized has authority to dismiss on forum
non conveniens grounds or to transfer to a more convenient forum, it shall
consider which court is the most convenient forum, taking into account the
private interests of the litigants, the interests of the public, and
administrative issues. If the court first seized is more convenient, the court

second seized shall dismiss or transfer the case unless the court first seized
has dismissed or transferred the case.

(b) dw Rk H AL ERA ARG R HIRERR UKD EMS > EH
BEZEHH X EFEE I > Wz ERE S R H R )G R T IR—Ak
RAZFHORFTEER > FRAEE L QHELFAGRAAZ » AR
R BABATHEEFAME c R BRI B EIRAL HTRER > W F
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IAZHGERE S REAIBRIZEN RFEGASEYEIRTERE
BT ZEMH o
(2) This Guideline does not apply if:
(2) R THFMFZI DI WAANRBER

(a) the proceeding is within the exclusive jurisdiction of the court subsequently
seized;

(a) FrBASEGERS I RIFNEFFA FR/EEN;

(b) the proceeding is for provisional or protective measures; or

(b) ZFMAE K T ls B AR AP A 09 5 R,

(c) it is shown by the party invoking the jurisdiction of the court subsequently
seized that a judgment of the court first seized would not be recognized in
the State of the court subsequently seized.

(c) W IHIE G % A IEIRATAE S $EARY — 7 7T VAR PR 4 6% 69 i IR P
MZ P RAEIEG RSB ERPAR R RS AR o

18. Related Proceedings

18. 48 X IF AR F

Where related proceedings are pending in the courts of more than one State, any of the
courts may take any step permitted by its own procedures that will promote the fair and
efficient resolution of the related proceedings considered as a whole. The scope of this
guideline includes both consolidating proceedings in one court and coordinating the
conduct of proceedings in different courts.

o RARAFHEL— AR LEERGFRATTE > XEFRHTARRABLFEFA
VREEAT 7 3R > R iz 3 BT AR AR X IR A A — ANEAK N E B A 208 ok o
AN 6935 8 B R R — AR IR T 6 ST RN A 0 X B4EE R kIR X i
72 WA o
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APPLICABLE LAW
Bk

General Rules
— A% AL

19. Existence, Scope and Transferability (lex loci protectionis)

19. B e ~ SER Ao T 4550 (FF 3P 3 7%)

The law applicable to determine the existence, validity, registration, duration,
transferability, and scope of an intellectual property right, and all other matters
concerning the right as such, is the law of the State for which protection is sought.

B R S IR AR B e > R R S RN ~ BATR ~ T AR ~ SR AR R 0 FBT
AR BAZHaif SRR FR A ER A AT RRP O E R EE -

20. Initial Ownership and Allocation of Rights
20. A48 PR ABALA] 5 BL

(1) (a) Initial ownership in registered intellectual property rights, unregistered
trademarks and unregistered designs is governed by the law of the State
for which protection is sought.

(1) (a) F AR CEMEIEIR T A~ K0E M9 7 A7 VAR KM 69 50 Wk 3 694
WA ER FE > £FRRFGE R EE o

(b) In the framework of a contractual relationship, in particular an
employment contract or a research and development contract, the law
applicable to the right to claim a registered intellectual property right is
determined in accordance with Guidelines 21 to 23.

(b) 3 FEF X AER NG > FRZTFHER R RERITFRER > Tz
ARG IE R ik R BARIE AR 21 £ 23 SR E o
(2) (a) Initial ownership in copyright is governed by the law of the State with the closest
connection to the creation of the work. This is presumed to be the State in which the

person who created the subject-matter was habitually resident at the time of creation. If
the protected subject-matter is created by more than one person, they may choose the law

13



of one of the States of their habitual residence as the law governing initial ownership. This
paragraph applies mutatis mutandis to related rights.

Q@) MRALEGF4E TR R % 5 ZAVE R tIER A RE W B R o948 X ZEE 4 o
ZE KA ZE AR I ALECER G ZRFTEAENER - R %
PraAp e94E o A7 89 2 8 B A ABIE GG > AL/ AT T Vi 35 2 % J& P 3b BT A2 49
HRZ G EEAFAEEMBITARFHE o KAFIXEZERGER TMAX
AA o

(b) If the underlying policy of the law of the State for which protection is
sought so requires even in international situations, the allocation of rights which
cannot be transferred or waived is governed by the law of that State.

(b) PP A EEMNT > FERAFOERGFEARRGEEANLEZL > pHAK
AE 354k B F 69 BA) % % B IR AR AE o

Contracts

&

21. Freedom of Choice
2.3 FAEERB S

(1) Parties may choose the law governing their contractual relationship.
(1) GR%HAFTTARFEZELER XA EFE -

(2) Such a choice of law shall not, however, have the result of depriving the creator or
performer of the protection afforded to him/her by the provisions that cannot be
derogated from by agreement under the law that, in the absence of choice, would
have been applicable pursuant to Guideline 22.

(2) 1272 > a6y kAR F 2R AR 54T AMEH R RERIBEALME
R FARR L FR MR > XL FFIENE > EHFAT XA RFFHEGHERLT >
ARG AR 5 22 ST L iE A 69 R -

22. Absence of Choice
2.UEY TR R L FER R

(1) In the absence of choice of law by the parties pursuant Guideline 21, a contract other
than an employment contract shall be governed,

14



(1) o R4 H AR RBAKMNE 2 FRBER L &R (Bya RN B Y
& 4o Tk AE -

(a) if the contract deals with intellectual property granted for one State only,
by the law of this State, unless it is clear from all the circumstances of the
case that the contract is manifestly more closely connected with another
State. Then the law of that other State shall apply;

(a) e REGRPAART—EBNER = 0 WERZE G HE > RIEFT
AEAFMANEHABEZERNES —BRIMA AR EE I A
o MA—ERGHEELLER

(b) if the contract deals with intellectual property granted for more than one
State, by the law of the State with which the contract is most closely
connected; in determining this State, the court shall take into consideration
among other possible factors:

(b) e R&RH BT ZEFR A WER 5ZEF A REWHK &
MEREEE AXRARN—BS5ZERAREAFWN > ke H
JE B E P R L @A T K

- the common habitual residence of the parties;

L F AN LR EFEITH

- the habitual residence of the party effecting the performance
characteristic of the contract;

Bk A R AR BAT Y S F AN E T ERTH
- the habitual residence of one of the parties when this habitual residence is
located in one of the States covered by the contract.

WRELEA—FHEFEERATZAOROALGEARE > 7% FEAH
Zw T HL

(2) For the purpose of this provision, the habitual residence of a party shall be
determined at the time of conclusion of the contract.

(2) EAFmT > B FAWNZTEIHEARYEE F BRI 069 S AFAA 2 o

23. Employment Contracts
23. A&

(1) An employer and its employee whose efforts give rise to an intellectual property right
may choose the law governing their contractual relationship in accordance with
Guideline 21.

(1) B EAofe i 7 AR AL AR B AR89 R B > T LUARIBE AR N 5 21 ook 2
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SRIER & o
Such a choice of law shall not, however, have the result of depriving the employee of
the protection afforded to him by the provisions that cannot be derogated from by
agreement under the law that, in the absence of choice, would be applicable pursuant
to paragraphs 2 and 3.

fa > Lt kB EFERFEIN TR UREFELINER O FRRBEORF > X
SRR A 0 BT IR RAFEAGFELT > REFETLE (2) 2 (3) &ET
VAE R 69 ik AE o

(2) In the absence of choice of law by the parties, the contractual relationship between
employer and employee shall be governed by the law of the State in which or, failing
that, from which the employee habitually carries out his work in performance of the
contract.

(2) ELFARARLEXFOELT > BEFRERIE SR X AL SEMRRTH
O TAERAAER > mREAFET IERGE > ZERAT/HBHET
AR TAR G B KA R

The State where the work is habitually carried out shall not be deemed to have
changed if the employee is temporarily employed in another State.

GF TARMPTAE R A E AR R ERIAT 5 — 8 Ak -

AT 5| 7

(3) Where it is clear from all the circumstances of the case that the contract is more
closely connected with a State other than that indicated in paragraph 2, the law of
that other State shall apply.

Q) REHTHARHARBESTZELRASXARNHFEARNIE T ELE
(2) BAFRZER > WAKE L EER A 0GE R HEBHRER o

24. Formal Validity
2495 XA Ak

(1) Any contract dealing with intellectual property rights shall be formally valid
to the extent that it satisfies the formal requirements:

(1) Z#HRUATHXER > B Bdoif Z G SRR SHAAH X LA
(a) of the law of the State which governs the contract pursuant Guidelines 21-
23, or
(a) FF&ARBEME 21 £ 23 P78 2 ER EPALHH XER 5 R4
(b) of the law of the State in which either of the parties has its habitual residence

at the time of the conclusion of the contract, or

16



(b) HAEEF—F B FEALITILARZZFEITHE EEIN T X,
2R RAE

(c) of the law of any other State with which the contract is connected.

(c) HoL5ZbRAF:ANAME R EFLZIEHE XEE o

(2) This provision shall not deprive creators, performers and employees of the
protection resulting from Guideline 21 paragraph 2 and Guideline 23,
paragraph 1.

(2) AFFRREATHIRFEARNE 21 F5 (2) BfH 23 5% (1) B
BIVEE ~ RIEE AR R AR o

Infringements

1ZAX

25. Basic Rule on Infringement

25. 1z A8 A R LI

(1) The law applicable to the infringement of an intellectual property right is the law of
each State for which protection is sought.

(1) Za iR = BARAAT Ay BT & R TR T RAR AP 89 55 — NPR AP [ 89 342 ©

(2) Thelaw applicable to the remedies for the infringement may be chosen by the parties.

(2) REAT ARG ER G EETIUE B FALFERLT -

26. Law Applicable to Ubiquitous or Multi-state Infringements
EATLRALNGRY R ZAERERABAT A 6 R 8

(1) When the infringement in multiple States is pleaded in connection with the use of
ubiquitous or multinational media, the court may apply to the infringement as a
whole the law or laws of the State(s) having an especially close connection with the
global infringement. Relevant factors to determine the applicable law (or laws) in
these situations include:

(1) mFEEZRAALESABDRGBERATA LR RGBS EEARA X > WERET
N 5iZ 2B BATARERAZMBFEANB RO EEER TIZRERATAGE
PR o FIT X AP HE DL R AEE R BT > TH B H K O
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(2)

3)

1)

- the place where the harm caused by the infringement is substantial in relation to
the infringement in its entirety;

RERRBATAME > ERMET AN ;

- the parties’ habitual residences or principal places of business;

LEAWBETEHRE T 2T ;

- the place where substantial activities in furthering the infringement have been
carried out.

FEARAY TIAT AR A -

In situations where paragraph (1) is applied, any party may prove that, with respect
to particular States covered by the action, the solution provided by any of those
States’ laws differs from that obtained under the law(s) chosen to apply to the case
as a whole. The court must take into account such differences when fashioning the
remedy.

() ZiERE (1) BOHELT » B —F 8 TR > 3L FRFE L QGHF 2B R
T E o ik B R K AR PTARAR 6 ARk R 5 AR R 5] B IR R 0 S BT SRR 4
WRFTERR o MEIRAER RN LM% 55 A £ F o

Paragraphs (1) and (2) above may apply mutatis mutandis in cases of secondary or
indirect infringements of intellectual property rights.

B) Ex# (1) 4= (2) B> BBHE > B TERF Fiit m R0 % 300 BB R
45 o

27. Collective Rights Management in the Field of Copyright and
Related Rights

27. WA AeAB KA F ARAA] B 22

The law of the State where a collective rights management organization has its actual
seat of administration shall govern

(1) EARRANERZAR ALK TR AERGEELERT -

(a) the requirements for the specific corporate structure of collective rights
management organizations;

(a) SRAEBAIE EARITERKEEOHF TN RN
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(b) therights, conditions and principles concerning the relationship of the right
holder, as well as of another collective rights management organization
representing right holders, vis-a-vis a collective rights management
organization, such as

(b) — HEARMA) % 32 40 28 F) BUA) A > VL BAR R ALA) A 89 5 — AN ARBUA)
BEIRL > MK AR XA > FFRD > Plhe

(i) the right and conditions for becoming a member of this organization;

(1) PR AIZLE R R 8B A Fo 5

(i) the right and conditions for entrusting rights to this organization;
(i) HAUF] Z e 251% 40 R A A Fo 544 5

(iii) the rights and conditions for withdrawing the management of rights
from this organization;

(ii1) MNiZ 2E LR K =) B BEAA 69 S F Fe LAY 5

(iv) the requirements regarding the calculation and distribution of the
organization’s revenue to the right holders and other collective rights
management organizations representing right holders; and

(iv) BARA] AF R R AA A — /B ARRA B AR T H A B
ZELE PN E R

(v) therights and conditions on access to alternative dispute resolution to
be offered by the collective rights management organization; and

(V) Z AR B AR S AR R R A2 ZAE A AR A Ao i 5 AR

(c) in absence of a choice of law by the parties, the contract under which the
right holder entrusts rights to this organization.

(c) B L F LA LBFZEREN » MAABFRA| LILZBLLEHGER o

(2) The law of the State for which protection is sought shall govern
QF ARF B EAEBERT -

(a) the presumption that a collective rights management organization is
empowered to seek protection for certain works or subject-matter of
related rights;

(a) SHARAA)E LA A K2 AR 5o AR KA A7 69 F KERAF 694 2 5
(b) mandatory collective rights management;

(b) &AM FARMAE R 5
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(c) the power of an individual collective rights management organization to
grant licenses or collect statutory remuneration without prior consent of
the right holder;

(c) X—FHBBANEHARRERFNAFRRLRE » HATRFT RH K
Bk R IR 694 Ty 5

(d) the issue of whether and under which conditions a collective rights
management organization has to license rights to users; and

(d) EHRBAEREEZTEANRLEH L FHTLME R P T AHF 8
A 5 Fa

(e) the requirements regarding the calculation of the royalty rates and
statutory remuneration.

(e) iU A Aok T RB 69+ A2 K -

(3) The law of the forum shall govern legal standing of a collective right management
organization before a court.

Q) FRAT AN EE BER THEARAERARAEERNG L FATARA -

(4) This guideline applies without prejudice to the applicable competition law rules.

(4) Ak W 8 1 B R vk S5 5 ik i o
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Other Provisions

S U N

28. Public Policy
28, BUR

The application of the law determined under these Guidelines may be refused only to the
extent that its effects would be manifestly contrary to the public policy of the forum.

RABERBEN a2 e E R EAERLER G RAREF LT ATAEG A LB > 7T
VAEAR ISR GI LB MR AER o

29. Overriding Mandatory Provisions
29. 3% ) ALY

1) Nothing in these Guidelines shall restrict the application of the overriding mandatory
g pp g
provisions of the law of the forum.

(1) A M) 5 R PR 7% T2 3 6 3R ) AL 69 &R o

(2) When applying under these Guidelines the law of a State to a contract, the court may
give effect to the law of another State where the obligations arising out of the contract
have to be or have been performed.

(2) ARFER CEN» FHRER—BEHGXEN > ZXERLSLARCLES —H
BATRIR T A RERZA —B % o

30. Renvoi
30. R 3%

The application of the law of any State determined under these Guidelines means the
application of the rules of law in force in that State other than its rules of private
international law.

KN BT A9 AEAT B R 69 542 & A 3151 B 2 B Fr A5 AL 2 Z 90 69 A ik 4E o

31. Arbitrability
31, T AR

When assessing the arbitrability of disputes concerning intellectual property rights,
courts and arbitral tribunals shall take into consideration the law of the arbitration, to
the extent that the rights in dispute have a close connection with it, and that of the State



of protection, particularly insofar as the award has to be recognized and enforced in that
State.

JETFE 3 B nif 5 E S T AP B B > kR AP REE R B EEER (1) AP HRER
I BFVBRAEZAEMNF A A (2) FREFBEGFE > FAAEREL
AL Z B AF B AR Ao BAT I HFILT



RECOGNITION AND ENFORCEMENT
AN Ao PAT

32. Object of Recognition and Enforcement

32, AT PAT 89 3T 5

(1) A foreign judgment may be recognized and enforced in accordance with this part of
the Guidelines.

(1) T VAARFE AR W) ok 3 57 AGA Fa PAT SR E H) o o

(2) If a judgment is still subject to appeal in the State of the rendering court, or if the
period for launching ordinary review has not expired in that State, the requested
court may stay the recognition and enforcement until the appeal is decided or the
period expires, or may make it a condition of the recognition and enforcement that
the party seeking it provide security.

(2) Jo RHFRALT AR B PR XA RK LR > REZEGBETELFTHHRR
Kt o HIFRARAFHAT EZRE TUA P UL RAFRAITAS LR R B ERZAF
PR e > RFETER Y F ARBIRAIEAF A RIAF AT 4F o

3) Provisional and protective measures adopted without prior hearing of the adverse
p p p g
party and enforceable without prior service of process to that party shall not be
recognized or enforced.

(3) 2516 B P Ao 4R 37 P A6 AR IR AT I RTHO 75 5 F ARG 39t > JF B 5064
HHRAEFRZZZSFA > MR BB AN IIAT

33. Effects of a Foreign Judgment
33. 9 E Rz 89 EhH
The effects of a foreign judgment, including its enforceability, in the requested State

shall to the extent possible be the same, and under no circumstances greater, than in the
State of origin.

SN F R AR KARINABATE AT > QFREPATH > R ERTRER L > 2T
BWATAR S KT > ZAFIRERE L6927 -



34. Grounds for Non-Recognition and Non-Enforcement

34, RACGAFPAT 69 2 Wy

(1) A court shall not recognize and enforce a foreign judgment if:
(1) 4o RALTFIFAMH > WAL TARARFPATSME F) A

(@)

(b)

(c)

(d)

(e)

(f)

such recognition or enforcement would be manifestly incompatible with a
fundamental public policy of the requested State;

(a) AIAFIATH 5 RE 6 RN BEA R

the proceedings leading to the judgment were manifestly incompatible with
the fundamental principles of procedural fairness of the requested State;

(b) ¥8 i Z H) ik 4942 B 5 Ak h R B A2 5 B 69 KRR W PR 2 RAF

the judgment was rendered by default where
(©) Z AR AERTE IR > 25

i) the defendant to the proceeding was not adequately and timely notified
of the proceeding, or

1) ZIFIA L R A WA S BRI R AL RE

ii) the defendant was deprived of an adequate and meaningful
opportunity to present its case before the rendering court;

i) EMHN ST o BA T LA B F) e iR Tk e g pua

the judgment is inconsistent with a prior judgment rendered in the
requested State that has preclusive effect;

(d) Z Ak HHCE REAE S0 BA Pl a9 e R Pl R—8

the judgment is inconsistent with an earlier judgment given in another
State between the same parties and having the same cause of action,
provided that the earlier judgment fulfils the conditions necessary for its
recognition in the requested State;

(e) ZAFELER—LFALN —BRMBRIFAEGHFIGAELFER—
3% > Bz fE 3R aHE LB ARIAFT L E 6 &4

the rendering court exercised jurisdiction in violation of the rules of
jurisdiction under these Guidelines.

(f) AF i HIR 69 AR BRAT LAY B AEAE R T AR N 49 & 42 AN o



(2)

3)

(4)

(1)

(2)

3)

A court may decline to recognize and enforce a foreign judgment if the rendering
court designated the applicable law in violation of the rules in Guidelines 20 — 24
protecting creators, performers and employees.

(2) FHETRELANFPATA R > o RAEL FI R ERRATER N ZRAER T A
B F 2024 A KA TAMER ~ KIEE AR RIRF AHE o

In assessing the rendering court’s jurisdiction, the requested court is bound by the
findings of fact made by the rendering court in the original proceeding.

(3) R RAEAE B PR 69 IR R 69 B S2 AT > AR IE RARA T AT 89 SR TR B B H R 49
RIRAEFIRRER T AT E R FLAGL R o

Without prejudice to such review as may be necessary for the application of
Guidelines 33 and 34, the requested court shall not review a foreign judgment as to
its merits.

(4) ERYARIBAENF 33 Sfo s 34 £TREZHFTEOHLT > W £
SRR B S E F) k69 SR A o

35. Partial and Limited Recognition and Adaptation
35. R Ao IR 6 RN Fe 1] B

If a foreign judgment contains elements that are severable, one or more of them may
be separately recognized and enforced.

(1) fmRILE PR @ THEGEE > L F —ARSADAZF THEIRAKAF AT

If a foreign judgment awards non-compensatory, including exemplary or punitive,
damages that are not available under the law of the requested State, recognition and
enforcement may be refused if, and only to the extent that, the judgment awards
damages that do not compensate a party for actual loss or harm suffered and exceed
the amount of damages that could have been awarded by the courts of the requested
State.

(2) 4o RSME IR T T ARIBEH T KA APAT B 69 34 T 7% R AT 69 I AM2 M 42

» LAERE AN RE T EAZ 0 ) R AR LRI Fo AT 69 38 B AR T 3% ) 8 &
T EAZRAEAME— T B FANE RO ERMASIG T > BARAIHFRE AT
AE R T A G2 2 -

If a judgment contains a measure that is not known in the law of the requested State,
that measure shall, to the extent possible, be adapted to a measure known in the law

o



of the requested State that has equivalent effects attached to it and that pursues
similar aims and interests.

(3) 4o RSPE F) R b &R BOF RKARFoPAT B 69 AL PTE Y 693856 > AL L%
B ST G SO AR KB TR R 3% B R A BT AU R B R F RO B R B R 69 5 A
ERNE A

(4) If a foreign judgment includes a decision concerning the validity of a registered
intellectual property right and the rendering court is not a court of the State of
registration, the decision on the validity shall be effective only between the parties to
which the foreign judgment pertains.

(4) 2o FSPE AR BT T A R TEITH SR S A 2Ty 0 A PR RS IE A
WWE IR > WA KA 9k A ZSE BRI R BT BB F AR 2L e

Translated by Jie (Jeanne) Huang and Qirui Philip Chi at the University of Sydney Law
School, Australia. All comments are welcome. Please contact Jeanne.huang@sydney.edu.au.




